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	SUBJECT

Revised Uniform Complaint Procedures (UCP) Regulations:

Approve proposed amendments and circulate for a 15-day public comment period. 

	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION

	The California Department of Education (CDE) recommends that the State Board of Education (SBE):

· Approve the proposed amendments to the regulations;

· Direct that the proposed amendments be circulated for a 15-day public comment period in accordance with the Administrative Procedure Act;

· If no objections to the revisions are received during the 15-day public comment period, CDE shall complete the rulemaking package and submit the amended regulations to the Office of Administrative Law for approval; and

· If objections to the revisions are received during the 15-day public comment period, CDE shall place the amended regulations on the State Board’s May 2005 agenda for action following consideration of the comments received.


	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION

	In November 2004, the SBE approved the Initial Statement of Reasons, Notice of Proposed Rulemaking, and the commencement of the regulatory process for revising regulations for the uniform complaint procedures and directed staff to begin the 45-day written comment period. Substantive comment was received during the public comment period and during follow-up discussion (in February) with the entities that provided the public comment. CDE and SBE staff worked together to create revised regulations based on this public input.


	SUMMARY OF KEY ISSUES

	The UCP regulations adopted in 1991 describe the process for filing, investigating and resolving a complaint regarding an alleged violation, by a local agency, of federal or state law or regulations governing educational programs, including allegations of unlawful discrimination.

The primary reason for revising the UCP regulations is the regulations currently do not reflect the changes in federal regulations and state law that have occurred over the past fifteen years. The proposed amendments to the California Code of Regulations presented to the board for review contain current terminology in federal and state law; update the procedures for complaint resolution and the specific groups that receive civil rights protections in discrimination complaints according to federal and state law; and more accurately reflect the complaint process at the local level and the appeal process at the state level. The proposed UCP regulations were updated to reflect investigation procedures as mandated by current federal compliance regulations. 

The settlement in the Williams Case (September 2004) resulted in new Education Code sections that necessitate revisions to the UCP regulations. The Williams Case Settlement addressed complaints of deficiencies related to instructional materials, and emergency or urgent facilities conditions at schools that pose a threat to the health and safety of pupils or staff. In addition, new Education Code requires schools to address complaints regarding teacher vacancies and misassignments. These UCP regulation revisions also apply to complaints of discrimination. Legislation passed in 2004, SB 1234 (Kuehl), amended Education Code sections 200 and 220 and mandated changes by changing the definition of “gender” in the Education Equity regulations that prohibit discrimination in educational institutions.

During the 45-day public comment period, numerous written comments were received. At the public hearing held on January 4, 2005, eighteen people signed in, and nine commenters spoke. Most of the commenters opposed the proposed regulations and many asked for postponement or additional time to review the proposals. Some individuals were confused about the Williams Case Settlement requirements. 

Commenters opposed the removal of specific references to the bases for filing claims of discrimination and asked that the groups addressed by these regulations continue to be listed.

Commenters expressed confusion about complaint forms and processes required for filing complaints. Many commenters didn’t understand that some complaints cannot be appealed to the CDE.

Commenters expressed concern about what they perceived as the removal of the requirement of direct state intervention.

Commenters opposed the removal of the language providing that the state education agency offer mediation services to resolve a complaint.

Commenters opposed the removal of the reconsideration process of special education complaint investigations.

Commenters stated that family involvement rights were being denied because the regulation revisions would require the complainants to specify laws that were violated. Commenters stated families would have to hire attorneys to complete the process. 

In response to comments, CDE recommends further revisions to the following sections:

SECTION 4600
Definitions: Update terminology and terms.

(a) Placeholder: Add the definition of “age” added because “age” is a class protected from discrimination.

(b) - (y) re-lettered.

(c) - Definition of “Beginning of the year or semester” – added for purposes of complaints that utilize the process in newly added sections 4680 - 4687.

(e) Definition of “Complaint” - technical changes, singular to plural, laws and regulations; and “handicap” changed to “disability” to update terminology.

(f) Definition of “Complaint investigation” - technical change, capitalization deleted, and clarified investigation to be a process by a local educational agency.

(g) Definition of “Complaint procedure” - technical change, capitalization deleted, and clarified as process by local educational agency.

(h) Definition of “Compliance agreement” - technical change, capitalization deleted and clarified agreement to be between CDE and local educational agency.

(k) Definition of “Direct state intervention” - technical changes, capitalization added, and capitalization deleted.

(l) Definition of “Educational institution” defined consistent with section 4910(g).

(m) Definition of “Facilities that pose an emergency or urgent threat to the health or safety of pupils or staff” added for purposes of complaints that utilize the process in newly added sections 4680 - 4687.

(n) Definition of “Good repair” added for purposes of complaints that utilize the process in newly added sections 4680- 4687.

(o) Definition of “Instructional materials” added in response to comments by Andrea Ball, Director, Government Relations, Long Beach Unified School District, for purposes of complaints that utilize the process in newly added sections 4680 - 4687 and is defined in EC 60010(h).

(p) Definition of “Local educational agency” - technical change, capitalization deleted.

(r) Definition of “Mediation” was initially deleted because the process was deleted. As a result of comments from numerous sources, mediation was added back into the process.

(s) Definition of “Misassignment” added for purposes of complaints that utilize the process in newly added sections 4680 - 4687.

(u) Definition of “State agency” - technical changes - capital deleted/added and “handicapped” changed to “disabilities” to update terminology.

(v) Definition of “State mediation agreement” – restore – and revise as developed by the parties to the dispute – which resolves the allegations of the complaint.

(w) Definition of “Subject matter competency” added for purposes of complaints that utilize the process in newly added sections 4680 - 4687.

(x) Definition of “Sufficient textbooks or instructional materials” added for purposes of complaints that utilize the process in newly added sections 4680 - 4687.

(z) Definition of “Vacant teacher position” added for purposes of complaints that utilize the process in newly added sections 4680 - 4687. 

SECTION 4610
Purpose and Scope: 

Update terminology; amend subdivision (a) to delete statutes and regulations cited that do not relate to discrimination, and are not covered by these regulations or have been repealed. As a result of numerous comments, subdivision (c) lists the specific groups protected from discrimination. Reference to applicable statutes updated. As a result of numerous comments, subdivision (d), a list of complaints that were not covered by these regulations was removed. New subdivision (d) states the LEA may use the UCP to address complaints not included in this chapter. As a result of comments, a new subdivision (e) requires CDE to develop a descriptive pamphlet written in a user-friendly manner to ensure a better understanding of the scope and process of the UCP.

SECTION 4611 
Referring Complaint Issues to Other Appropriate State or Federal Agencies: Technical changes to correct grammar and to update referral information to reflect current agency processes. Any complaint of discrimination covered by federal law is equally covered by state law.

SECTION 4620
Local Educational Agency Responsibilities: Further define laws with which local agencies must comply; clarify local governing board sets method through policy and procedure. 

SECTION 4621
District Policies and Procedures: 


Subdivision (a) clarifies and recognizes that Education Code 35160 allows the LEA to act in other ways not inconsistent with these regulations. Subdivision (c) was amended to allow LEAs to have a complaint form but such a form is not required. As a result of comments, subdivision (c) now clarifies that a complaint form is not required except when a complaint concerns deficiency of instructional materials, emergency or urgent facilities, teacher vacancy or misassignment; declares the local governing board designates the person/position/unit responsible for receiving complaints.

SECTION 4622
Notice: Notice of civil remedies was removed because it was not required by law. As a result of comments by numerous individuals and groups, the notice of possible civil remedies was added back for cases where such notice is required by law (gender equity). Phrase added that consistent with the Public Records Act, and Government Code Section 6250, complaint procedures shall be available upon request.

SECTION 4630
Filing a Local Complaint: Procedures, Time Lines: Time lines and procedures now recognized as different for complaints regarding deficiency of instructional materials, emergency or urgent facilities, teacher vacancy or misassignment; provides district superintendent opportunity to assign a designee. Clarifies that procedures for filing a local complaint are those of the LEA.

SECTION 4631
Responsibilities of the Local Educational Agency: Recognized as different for complaints regarding deficiency of instructional materials, emergency or urgent facilities, teacher vacancy or misassignment. Clarifies what an investigation includes in order to provide the parties due process. Adds consequences for failure or refusal to cooperate with an investigation. Clarifies the contents of a LEA decision that would meet due process standards. Clarifies alternate methods may be used to resolve complaints in accordance with Education Code § 35160. 

SECTION 4632
Former section 4652 renumbered 4632 for continuity purposes. 

Appeal of Local Educational Agency Decision - Grounds: Procedures for appealing local educational agency decisions. Identifies information that must be submitted with appeal. Requires appeal to contain statement of why local educational agency investigation is incorrect or the law is misapplied by the local agency. Clarifies that when a new issue is brought on appeal, that consistent with Section 4631, the LEA has primary responsibility to address and resolve complaint and will have that opportunity. 

SECTION 4633
Former Section 4632 renumbered as 4633 for continuity purposes. Appeal of Local Educational Agency Decision: Describes process for Department to review the local educational agency decision as part of the appeal process; technical changes to specify documents to be reviewed on appeal; adds provisions for confidentiality in compliance with FERPA, Education Code 49601 and other laws regarding confidentiality. Specifies the general practice of the Department to determine whether the appeal has merit and if so, to make appropriate findings and where necessary, to order any violations be corrected.

SECTION 4640
Filing a State Complaint That Has Not First Been Filed at the Local Educational Agency; Time Lines, Notice, Appeal Rights: Further clarifies appeal process and consistent with Section 4631, allows the local educational agency to assume primary responsibility for investigating complaints.

SECTION 4650
Basis of Direct State Intervention: Further clarifies direct state intervention process and the specific bases for such intervention: In response to comment, there are five bases for direct state intervention. Additionally, five bases for direct state intervention in complaints involving special education programs and services specifically remain. Technical changes to update terminology, add sufficiency of evidence required to support allegations for basis for direct intervention. 

SECTION 4651
Notification: Clarifies the Department’s intervention process.

SECTION 4652 
Appealing Local Educational Agency Decisions. Renumbered section 4632

SECTION 4660
Department Resolution Procedures: Clarifies Department resolution procedures. As a result of comments from numerous sources, mediation was added back into the resolution process but the specific process was left out to give the Department discretion in handling any mediation based on the issues and is included in section 4660 because it is part of the resolution process. Consistent with practice and federal regulations, an on-site investigation will be conducted when necessary and will not be required.

Repeal SECTION 4661 Mediation Procedures; State Mediation Agreements; Note: 


Mediation services are offered as a possible means of resolving the complaint. This specific process is deleted as unnecessary providing the Department flexibility in handling complaints by mediation based on the issues and circumstances alleged in the complaint and the positions of the parties.

SECTION 4662
Investigation Process: Further clarifies the investigation process.

SECTION 4663
Department Investigation Procedures: Clarifies Department investigation procedures and adds consequences if either party impedes the investigation.

SECTION 4664
Department Investigation Report: Clarifies procedures and defines timelines for issuance of Investigative Report as 60 days after the

Investigation is concluded. 

SECTION 4665
Discretionary Reconsideration of CDE Investigation Report:

Requires reconsideration requests to state whether the findings of fact are incorrect and/or the law is misapplied. Request for reconsideration was shortened to 15 days in order to speed up the complaint process, but as a result of comments received, the reconsideration process is extended to 35 days and special education complaints are added back as those eligible for reconsideration. The added bases for reconsideration that need to be specified by party requesting reconsideration is consistent with principles of due process. 

SECTION 4670
Enforcement: Further defines and clarifies procedures if the local educational agency fails to comply with corrective action.

Repeal SECTION 4671 Federal Review Rights. Reference to 34 CFR Part 76 deals with the application for federal funds and not for violations of federal law.

Add SECTIONS 4680 - 4687 New Education Code Section 35186 (Williams Case Settlement as specified in SB 550 and AB 2727.)

SECTION 4680
Complaints Regarding Instructional Materials, Teacher Vacancy or Misassignment, and School Facilities: Describes the type of complaint, who will receive the complaint, and the method of filing a complaint under the following sections.

SECTION 4681
Contents of Complaints Regarding Instructional Materials: Specifies what a complaint regarding instructional materials may contain and the necessary information to allow the principal to investigate and resolve/remedy a meritorious complaint. Specifies how a complaint regarding deficiencies in instructional materials shall identify the school, course or grade level, teacher, and nature of the deficiency in instructional materials.

SECTION 4682
(Content of) Complaints Regarding Teacher Vacancy or Misassignment: Specifies what a complaint regarding teacher vacancy or misassignment may contain and the necessary information to allow the principal to investigate and resolve/remedy a meritorious complaint. Specifies how a complaint regarding teacher vacancy or misassignment may be made if at the beginning of the semester if there is not a credentialed teacher assigned to teach a class or if the teacher does not have subject matter competency. 

SECTION 4683
Contents of Complaints Regarding the Condition of a Facility: Specifies what a complaint regarding emergency or urgent facilities conditions that pose a threat to the health and safety of pupils or staff may contain and the necessary information in order to allow the appropriate investigator to investigate and resolve/remedy a meritorious complaint. States that complaints regarding facilities must identify the location and the urgent conditions that pose a threat to health and safety of pupils or staff.

SECTION 4684
Notice: Specifies that a notice shall be posted in each classroom at each school to assist and notify parents and guardians of their right to file complaints specified in sections 4681 - 4683. The posting of this notice (may come from CDE website) shall occur on or before January 2005. Adds clarification that there shall be a certificated teacher assigned to teach each course or grade level or combination of grade levels for which the teacher has the credential and the appropriate subject matter competency to teach the class.

SECTION 4685
Investigation by Principal: Specifies that the time period of the investigation of complaint filed, pursuant to section 4681 – 4683, is within 30 working days of receipt of complaint, and a report to the complainant must be issued within 45 working days of the initial filing.

SECTION 4686
Responsibilities of Governing Board: Describes procedures for dissatisfied complainants to present (appeal) the complaint to the local governing board. Changes the word “hearing“ to “meeting” based on comment received from California School Boards Association.

SECTION 4687
Appeal of Facilities Complaint to Superintendent: Describes procedures for appealing investigations of complaints regarding facilities that pose an urgent threat to safety to the Superintendent of Public Instruction.

SECTION 4910(k)
“Gender” means a person’s sex and includes a person’s gender identity and gender related appearance and behavior whether or not stereotypically associated with the person’s assigned sex at birth. Definition changed to comply with definition specified in SB 1234.



	


	FISCAL ANALYSIS 

	The Economic and Fiscal Impact Statement concludes that the proposed regulations make non-substantive changes to the current regulations and require new activities that potentially create reimbursable costs. Amended activities mandated under state and federal statute do not constitute a state mandated local cost. 

Four new sections of the regulations (sections 4680, 4684, 4685 and 4686) enacted due to the Williams Case Settlement require new activities as mandated under state statute (Education Code sections 33031 and 35186) and, therefore, do not create any mandated costs. 
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