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Introduction
The New Village Charter School, scheduled to open in Los Angeles County in the fall, would like to serve female students only.  The school anticipates an enrollment of 240.  Approximately 50 of these students will come from St. Anne’s Maternity Home, and the remainder will come from the community.  The residents of St. Anne’s, according to the supplemental materials submitted by NVCS on June 29, 2006 (after the California Department of Education (CDE) submitted its recommendation against waiver), are referred there from the LA County Department of Children and Family Services (70%) and the Probation Department (30%).  Almost all are pregnant or have children.  St. Anne’s is the only program in LA County where adolescent females can keep their babies.  Their profile is as follows:

70% experienced sexual assault or abuse before becoming pregnant;

80% are classified as severely emotionally disturbed;

95% require extensive social work and mental health treatment services;

80% have experienced more than five foster care placements;

100% are two to three years behind academically.
The Education Code prohibits charter schools from discriminating on the basis of gender (sec. 47605(d)(1)), and requires that the schools admit all pupils who wish to attend (sec. 47605(d)(2)(A)).  In order to serve only female students, NCVS has requested that the State Board of Education (SBE) waive these statutory provisions (sec. 33054(a)).  The SBE may do so, unless, as CDE recommends here, pupil protections are jeopardized (sec. 33051(a)(4)).  Specifically, CDE states that NVCS has not presented sufficient evidence that a female-only school would be “reasonably necessary to the normal operation of public education” to justify such gender discrimination. 

The purpose of this memorandum is to 1) briefly discuss the law governing the waiver request, and 2) marshal the facts submitted by NVCS, all in order to suggest that the SBE could find that there is a sufficient basis to grant the waiver request.  
Legal Prohibitions Against

Single-Gender Schools

The principal legal barrier to opening a single-gender school, as recognized in CDE’s memo, is article I, section 31 of the California Constitution (enacted as Proposition 209 in 1996):

(a) The state shall not discriminate against, or grant preferential treatment to, any individual or group on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment, public education, or public contracting.

This strict prohibition, however, does have a pertinent exception: “(c) Nothing in this section shall be interpreted as prohibiting bona fide qualifications based on sex which are reasonably necessary to the normal operation of public employment, public education, or public contracting.”

This exception, which has not yet been judicially interpreted, is derived from a similar exception to the federal law barring employment discrimination (Title VII).  Most pertinent here, the “bona fide qualification” has been construed by courts in Title VII and other contexts to allow hiring policies based on a person’s gender if necessary to provide a therapeutic community.  For example, a federal court of appeals held that a hospital for emotionally disturbed children and adolescents could require that a male and female staffer always be on-hand given the needs of the patients.  Healey v. Southwood Psychiatric Hospital, 78 F.3d 128 (3d Cir. 1996).  The rationale of Healey certainly suggests that the concerns of California’s Constitution would be met if it was reasonably necessary to educate students with therapeutic needs in a single-gender school.   

Facts Presented By NCVS and Conclusion
As mentioned in the Introduction, NVCS made a supplemental submission in support of its waiver request that provided more detail on the residents at St. Anne’s.  In addition to the facts summarized above, the submission stated as follows:

Potential students at New Village will be young women who have been raped, pregnant, beaten, abused and abandoned at an early age.  Many have experienced extreme embarrassment, ridicule and estrangement in prior school experiences.  After many conversations with residents at St. Anne’s, with educators, and social workers, we came to believe an all-girls school will be most conducive to forming positive peer relationships, receiving emotional support and learning to share openly with friends their extraordinary issues and challenges related to issues of sex, pregnancy and mothering.
In my view, these details, if found by the SBE to be accurate, could support a Board decision to grant the requested waivers, insofar as the students came from St. Anne’s.  What about the other students?  In my view, a waiver would be appropriate if NVCS recruited students with similar therapeutic and educational needs.  The number of such students would not have to comprise 100% of the school, but certainly a substantial portion.  If the SBE were persuaded that such recruitment efforts were planned and being undertaken, then the Board could grant the requested waivers.  I would recommend in that case, however, that the Board examine NVCS in one year to assess the success of the school’s recruitment and educational efforts. 
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