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	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends the State Board of Education (SBE) revoke the charter of the Academy of Culture and Technology (ACT), effective June 30, 2006, based upon findings that the ACT committed material violations of conditions set forth in the charter and violated provisions of law within the meaning of Education Code (EC) Section 47607(c). 

The CDE further recommends that the SBE direct the CDE to proceed with oversight of closure activities regarding the ACT, including, but not limited to, transfer of pupil records, filing of remaining reports for 2005-06 pursuant to EC Section 47604.33, the 2005-06 audit pursuant to EC Section 41020 and a final audit, collection of funds owed the state and/or federal government as the result of 2005-06 audit exceptions, and dispersal of any remaining net assets in keeping with the ACT charter. 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The SBE approved the ACT charter petition in November 2003. However, the school struggled with operational issues and did not operate during 2004-05. The school was granted provisional status to open in September 2005, pending resolution of a number of operational issues related to the educational program, staff, and facility. The CDE staff visited the school on a number of occasions, and copies of follow-up letters to the school have been provided to SBE members and staff. In addition, the SBE has received periodic oral updates regarding the school.
Pursuant to EC Section 47607(d), the SBE approved a Notice to Cure at its May 2006 meeting, anticipating the potential of revoking the ACT charter at the July 2006 meeting. The Notice to Cure was provided to the school on or about May 12, 2006. In pertinent part, the document said:

In summary, then, the SBE directs the ACT to provide satisfactory evidence of the following on or before the close of business on Monday, June 12, 2006:

· That work has been completed on the school site’s alarm system for emergencies during school hours, and that the system is fully operational.

· That all of ACT’s teachers have been properly credentialed consistent with EC Section 47605(l) and qualified consistent with California Code of Regulations, Title 5, Sections 6100-6126 during the entire 2005-06 school year and that, therefore, the school does not face an audit exception related to improper credentialing or qualification for 2005-06.
· That at least 140 students have committed to enroll in the school during the 2006-07 school year as evidenced by completion of an enrollment application.
· That ACT either (1) does not plan to expand to the tenth grade in 2006-07 or (2) is able to secure the approval of the CDE to expand to serve tenth grade students in 2006-07, providing faculty, instructional resources, and facilities sufficient to offer an appropriate array of college-preparatory courses for students at that grade level.

· That the ACT site is completely operational and that the ACT has resolved all ongoing problems related to the reporting of financial-related information to the CDE.
The State Board of Education voted unanimously in support of the Notice to Cure and to reiterate that failure to resolve all outstanding issues noted above will result in the California Department of Education recommending to the SBE that it revoke the Academy of Culture and Technology charter school at its July meeting.
With the approval of the SBE president, a limited scope “risk assessment” of the ACT was conducted by the CDE’s Audits and Investigations Division during June 2006 (hereafter referred to as “CDE risk assessment”).
	SUMMARY OF KEY ISSUES


On Monday, June 12, 2006 (at approximately 4:05 p.m.), the ACT responded to the Notice to Cure with a two-page letter and 19 pages of attachments (by fax). The ACT had earlier delivered (by mail) copies of teacher credentials and credential-related information. All of this information is included in Attachment 1. Since the ACT’s response incorporates confidential information about the teachers, Attachment 1 is being provided in hardcopy only to the members of the SBE. The results of the CDE risk assessment are provided in Attachment 2. 

Pursuant to EC Section 47607(c), four reasons justify revocation of a charter. They are:

(1) Material violation of any of the conditions, standards, or procedures set forth in the charter.

(2) Failure to meet or pursue any of the pupil outcomes identified in the charter.

(3) Failure to meet generally accepted accounting principles, or engaging in fiscal mismanagement.

(4) Violation of any provision of law.

Prior to revocation of a charter, EC Section 47607(d) requires that the charter authorizer present the school with a Notice to Cure, i.e., a document that outlines one or more issues (violations) that would form the basis for the revocation, and then provide the school a reasonable opportunity to address the issues to the authorizer’s satisfaction. As noted above, the SBE approved and sent a Notice to Cure to the ACT in May 2006.
The following paragraphs provide detailed information regarding the ACT response to each issue in the Notice to Cure, along with CDE staff comments.
Notice to Cure Issue #1. Provide satisfactory evidence that work has been completed on the school site’s alarm system for emergencies during school hours, and that the system is fully operational.

ACT Response (Issue #1). We have spent an enormous amount of time and effort attempting to reactivate the existing fire alarm system in our building. The system was activated last week, and we contacted Kent Van Gelder (Inspector/School Facilities Division) in order to arrange an inspection of our system. In the meantime, the contractor working on the system damaged a voltage rectifier to the system and parts are extremely difficult to find. We need an additional ten days to have the system completely functioning. We request that you grant us this additional time, and we will make arrangements with Mr. Van Gelder to do a final inspection to the system on June 22, 2006.

CDE Staff Comments (Issue #1). By its own terms, the ACT’s statement in regard to Notice to Cure Issue #1 is non-responsive. The work was not completed by the specified deadline. The CDE risk assessment review team confirmed that the fire alarm system was not operational during their visit, despite the fact that the alarm system has been an issue with the ACT throughout 2005-06. Moreover, Mr. Van Gelder re-inspected the premises on Monday, June 19, 2006, and found the alarm system inoperable. Continuing inspection related to the alarm system appeared fruitless.
By not completely satisfying the Notice to Cure, the ACT materially violated its charter, in which the school pledged to maintain facilities that meet the requirements of the Uniform Building Code, South Coast Air Quality Management District, and the Health Department.

Notice to Cure Issue #2. Provide satisfactory evidence that all of ACT’s teachers have been properly credentialed consistent with EC Section 47605(l) and qualified consistent with California Code of Regulations, Title 5, Sections 6100-6126 during the entire 2005-06 school year and that, therefore, the school does not face an audit exception related to improper credentialing or qualification for 2005-06.
ACT Response (Issue #2). We have sent you copies by express mail of credentials for our entire teaching staff, along with an organization chart and a list of all teachers employed by ACT. We have labored to make sure that all of our teachers have appropriate credentials for each of the subjects taught at ACT and we believe that all of our staff are complaint in this regard.

CDE Staff Comments (Issue #2). The documents supplied by the ACT, combined with the findings of the CDE risk assessment, confirm that not all of the ACT’s teachers were appropriately credentialed during the “entire 2005-06 school year” as specified in the Notice to Cure. This evidence leads to the inevitable conclusion that the ACT will have a major audit exception for 2005-06. For example, the ACT had at least two teachers with emergency 30-day substitute permits during 2005-06. Beyond these teachers’ first 30 days of instruction, all of the instructional time they provided should be disallowed in the audit process. This audit exception alone would be a devastating blow to the school’s financial situation midway through 2006-07. The ACT was notified multiple times before and during 2005-06 regarding teacher credentialing and highly qualified teacher requirements for core academic courses.
In addition, it should be noted that:
· A properly credentialed science teacher apparently left during 2005-06 and was replaced by an improperly credentialed teacher. No notification was given to the CDE. 

· An individual who was not properly credentialed, and about whom CDE staff had expressed concern because of the individual’s criminal record, was employed as a teacher of English sometime during 2005-06. No notification was given to the CDE.
By not satisfying the Notice to Cure, the ACT materially violated its charter, in which it pledged to have teachers of core subjects who would have, at a minimum, “single subject certification” issued by the Commission on Teacher Credentialing (CTC). The ACT also violated the provisions of EC Section 47605(l), which require that teachers of core subjects hold CTC certification required of teachers in other public schools.

Notice to Cure Issue #3. Provide satisfactory evidence that at least 140 students have committed to enroll in the school during the 2006-07 school year as evidenced by completion of an enrollment application.
ACT Response (Issue #3). The ACT began its school year with approximately ninety-three students and we will close out the year with seventy six. We are sending you ACT financial statements for the first quarter, first six months, and current fiscal year in order to demonstrate that ACT is in relatively good financial condition based upon an ADA that we anticipate will increase to about 110 to 115 students next year, which will greatly enhance the school’s overall financial operations.
The CDE requirement that ACT show “that at least 140 students have committed to enroll in the school during the 2006-07 school year as evidenced by completion of an enrollment application,” we feel, should be reconsidered for the following reasons:

1). Without a tenth grade, 140 students would actually be too large of a school for us next year. We would still prefer to have about 25 to 28 students per grade level, which means about 110 to 115 students.

2). Given the uncertain circumstances that we find ourselves in, ACT can not in good faith launch a major school recruitment effort until we are sure that we will be able to remain open. In addition, there remains almost three weeks in our school calendar and recruitment will tend to lag at this time. There is no possible way that such recruitment goals can be achieve at this time.
We would request that, at the very least, CDE revise its enrollment targets and provide the ACT with an entire summer period in order to conduct an appropriate recruitment effort.

CDE Staff Comments (Issue #3). The ACT’s response makes it clear that the school has made no effort to recruit students during the period provided in the Notice to Cure. Accordingly, the SBE has no assurance that the school could actually recruit either the 110 to 115 students mentioned in the ACT’s response, or the 140 students mentioned in the Notice to Cure. If the “entire summer period” is provided for the ACT to recruit students, then a commitment is implied that the school will operate in 2006-07. This is not a responsible course of action.
The financial statements provided by the ACT (which are unaudited) do not provide reliable information. CDE staff have noted the following inconsistencies in the documents:

· In the statements for the periods ending December 31, 2005 (see Attachment 1, the sheets identified as pages 7 and 8 in the lower right corner), and March 31, 2006 (see Attachment 1, the sheets identified as pages 10 and 11 in the lower right corner), the figures in the “current month” column are identical to the figures as the “year to date” column. However, in the statement for the period ending June 30, 2006 (see Attachment 1, the sheets identified as pages 13 and 14 in the lower right corner), the “current month” and “year to date” columns are different. 
· In a second set of statements for the period ending June 30, 2006 (see Attachment 1, the sheets identified as pages 16 and 17 in the lower right corner), different figures are provided for the “current month” column, such that the column actually totals more than the “year to date” column. 
· Looking at the “year-to-date” figures for the 12 months ending June 30, 2006 (see Attachment 1, the sheets identified as pages 16 and 17 in the lower right corner), revenues totaled slightly more than $525,000, and expenditures totaled about $460,000. However, total revenues include more than $157,000 in grant income. Absent the grant income, the ACT would have had a serious deficit.
By not satisfying the Notice to Cure, the ACT materially violated its charter, in which it pledged to maintain financial viability and have accurate financial records.
Notice to Cure Issue #4. Provide satisfactory evidence that ACT either (1) does not plan to expand to the tenth grade in 2006-07 or (2) is able to secure the approval of the CDE to expand to serve tenth grade students in 2006-07, providing faculty, instructional resources, and facilities sufficient to offer an appropriate array of college-preparatory courses for students at that grade level.
ACT Response (Issue #4). The ACT will not provide a tenth grade level next year. We agree with the CDE concerns expressed that we may not be ready to provide a tenth grade this upcoming year. In hindsight, it would have been much better for ACT to offer a sixth through eight grade program, and then advancing to the ninth grade in the second year, as we plan to do now. We are working with our current ninth graders to inform them of various academic options that they have to access educational programs that can meet their particular needs.
CDE Staff Comments (Issue #4). The ACT satisfied Issue #4 by indicating that it does not intend to serve tenth grade students in 2006-07.

Notice to Cure Issue #5. Provide satisfactory evidence that the ACT site is completely operational and that the ACT has resolved all ongoing problems related to the reporting of financial-related information to the CDE.

ACT Response (Issue #5). We understand, however, the CDE staff’s concerns. For instance, we are still trying to complete the semi-annual financial report due-- we experienced lots of software problems in getting our accounting system to a point where it is today, and we still are having problems completing all of the details required in the report. We anticipate having the report to you in two weeks. The recent financial review by members of the CDE Audits and Investigations division has confirmed, I believe, that we have an integrally sound accounting system in place, just as I believe we have a sound academic program in place. However, I will be the first to acknowledge that we have many improvements to make in order for us to achieve our goal of becoming our City’s very best school.

CDE Staff Comments (Issue #5). The ACT’s response essentially acknowledges that problems related to the reporting of financial-related information continue to exist. The CDE risk analysis, while finding an accounting system in place, identified internal control weaknesses that could significantly affect the ACT’s ability to safeguard school assets. For example, the CDE risk analysis pointed out inadequate separation of key financial duties and failure to manage and account for fixed assets in a prudent manner. Moreover, the integrity of the ACT’s financial reporting could be compromised. 

By not satisfying the Notice to Cure, The ACT materially violated its charter, in which it pledged, as noted above, to maintain facilities that meet the requirements of the Uniform Building Code, South Coast Air Quality Management District, and the Health Department, and to provide timely financial reports.
For the reasons stated above, the CDE recommends that the SBE revoke the ACT’s charter, based upon findings that the ACT committed material violations of the conditions set forth in the charter and violated provisions of law within the meaning of EC Section 47607(c).
The CDE further recommends that the SBE direct the CDE to proceed with oversight of closure activities regarding the ACT, including, but not limited to, transfer of pupil records, filing of remaining reports for 2005-06 pursuant to EC Section 47604.33, conduct of a 2005-06 audit pursuant to EC Section 41020 and a final audit, collection of funds owed the state and/or federal government as the result of 2005-06 audit exceptions, and dispersal of any remaining net assets in keeping with the ACT charter.
	FISCAL ANALYSIS (AS APPROPRIATE)


There would be essentially no state cost related to revocation of the ACT’s charter. If the SBE were to revoke the charter, some shifting of state expenditures would occur from the ACT to other local educational agencies (due to the transfer of students), but overall state expenditures would be essentially unchanged. There would be a minor loss of revenue to the CDE from the oversight fees collected from the ACT. However, the revenue loss would be approximately offset by the reduction in costs for oversight activities. 

	ATTACHMENT(S)


Attachment 1: The ACT’s response to the Notice to Cure (38 pages). This document is being provided in hardcopy only to the members of the SBE, since it includes confidential information about the ACT’s teachers.

Attachment 2: Risk Assessment of the ACT performed by the CDE’s Audits and Investigations Division (6 pages)
Response to the Notice to Cure by the

Academy of Culture and Technology (ACT)

Attachment 1 is the ACT’s response to the SBE’s Notice to Cure. Because the response contains confidential information regarding ACT employees, the attachment is being provided in hardcopy only to the members of the SBE.

California Department of Education

M e m o r a n d u m

Date:

June 22, 2006
To:

Marta Reyes, Director

Charter Schools Division

From:

Kevin W. Chan, Director



Audits and Investigations Division

Subject:
Academy of Culture and Technology – Risk Assessment

At the Charter Schools Division’s (CSD) request and the California State Board of Education’s (SBE) authorization, the Audits and Investigations Division conducted a risk assessment of the Academy of Culture and Technology (ACT).

Background:

On November 12, 2003, the SBE authorized and granted ACT’s charter for the term, July 1, 2005 to June 30, 2008. ACT was incorporated in February 2004 as a nonprofit public benefit corporation, organized, and operated exclusively for charitable and educational purposes. ACT has a 5-person Board of Directors consisting of ACT’s Director and four community members. On September 20, 2005, ACT opened its doors for students in grades six through nine.

Scope of Review:

The scope of our review encompassed the 2005-06 school year, the year the school opened under its authorized charter. We conducted our risk assessment to: (1) assess ACT’s accounting and financial reporting process; (2) identify and review related-party transactions; (3) verify attendance and enrollment; and (4) determine whether ACT teachers were properly credentialed.

During fieldwork, we conducted the following procedures:

· Interviewed ACT staff to gain an understanding of the school’s accounting system and attendance reporting controls

· Reviewed ACT’s accounting records and requested supporting documents for expenditure transactions for one month, March 2006

· Conducted a head-count of students attending school and compared it to the daily attendance records

· Reviewed student files to verify student enrollment at the school

· Reviewed the building lease agreement to determine whether it was a related-party transaction and, whether the lease was fair, reasonable, and conducted at arms length

· Reviewed teacher files to ensure the teachers were properly credentialed

Our risk assessment was conducted in accordance with the general standards contained in Government Auditing Standards, issued by the Comptroller General of the United States. Due to the limited scope, our risk assessment does not constitute a financial statement audit conducted in accordance with Government Auditing Standards. Therefore, we do not express an opinion on the financial statements, or on any individual account balances. Had we performed additional procedures, or conducted an audit of the financial statements in accordance with Government Auditing Standards, other matters might have come to our attention that may have been reported.

Observations:

Accounting and Financial Reporting

ACT uses a computerized accounting system to generate monthly financial statements, perform bank reconciliations of its checking and saving accounts, and record cash disbursements. To assess the reliability of ACT’s accounting records, we traced a sample of expenditures to supporting documentation and noted no material exceptions. However, the following internal control weaknesses exist in ACT’s accounting processes that need to be strengthened. 

Observation 1 – ACT does not have adequate segregation of duties over cash receipts and disbursements. For example:

· The ACT Director opens the mail, retains cash and checks, and makes the bank deposits. After the Director makes the deposits, he submits the deposit receipts to the Business Manager for entry into the accounting system. If the cash receipt and deposit duties are not segregated among two or more individuals, cash can be misappropriated without timely detection. For example, if the Business Manager does not receive a deposit receipt from the Director, the cash receipt may not be appropriately recorded.
· The Director has control of the ACT credit card and can make purchases at his discretion. Although two designated school board members are required to sign all checks, the Director also has approval to sign checks when one of the board members is not available, including checks for payment of credit card purchases. 
Recommendation 1 – ACT should ensure that significant accounting duties such as cash receipts, deposits, and purchasing are separated among two or more staff to reduce the risk of misappropriation and the timely detection of errors. In addition, no one individual at ACT should have the authority to initiate, approve, and issue payment for school expenditures.
Observation 2 – ACT does not have adequate control over its fixed assets. Specifically, ACT does not: (1) record its equipment in its accounting system; (2) conduct a annual physical inventory; and (3) maintain a fixed asset listing containing pertinent information such as asset descriptions, acquisition dates, cost, location, serial numbers, and accumulated depreciation. Without a physical inventory or a fixed asset listing that can be reconciled to the financial statements, ACT cannot adequately track and safeguard its assets. 

Recommendation 2 – ACT should record all of its equipment in its accounting system, conduct an annual physical inventory of its assets, and reconcile the inventory to the accounting records. Additionally, at least every two years, ACT should verify the existence, current utilization, and continued need for all of its assets. Furthermore, ACT should maintain a detailed fixed asset listing inventory system that records asset descriptions, acquisition dates, cost, location, serial numbers, and accumulated depreciation. 

Observation 3 – ACT failed to submit the required interim financial reports that were due on December 15, 2005 and March 15, 2006 to the SBE, its chartering authority. 

Recommendation 3 – ACT should ensure that it meets its reporting requirements by preparing and submitting the interim financial reports as required the California Education Code, Section 47604.33.
Related Party Transactions

The ACT Director is on the Pomona Valley Center for Community Development’s (Center) Board of Directors. The Center is a community-based organization that provides services mainly to the low-income, Spanish-speaking population in Pomona
and Baldwin Park. Since ACT rents its school building from the Center, we consider the building lease agreement to be a related-party transaction. 

Observation 4 – ACT leases a building from the Center at a rate of $.65 per square foot with an annual rental cost of $100,620. To determine whether that was a fair and reasonable rate for such property, we surveyed properties currently available in that area. Based on our survey, we found that the amount being charged by the Center falls at the lower end of the range of rental rates. However, although the lease agreement appears to be reasonable, ACT was unable to provide us any evidence of Board approval or evidence that the Director, as a member of both boards, excluded himself from the approval process. 

Furthermore, during a tour of the school, we noted instances where the building facilities were not in complete working order. For example, due to renovations, the children must bring their own lunch from home because the kitchen is not in working order and ACT has not received city clearance to operate the kitchen. Additionally, although the restrooms are in working order, the restroom floors are in an unfinished condition with signs of tile or linoleum removal. 

Recommendation 4 – ACT should require Board approval (excluding the ACT Director and any other interested parties) of all related party transactions to ensure charter school funds are not used for the personal benefit of any officer, director, or fiduciary of the charter school. Additionally, ACT should immediately make the necessary repairs to ensure that the building is in complete working order.

Attendance and Enrollment

To assess the ACT’s attendance and enrollment, we conducted a head-count of students attending school during fieldwork and compared it to the daily attendance records. We also reviewed student files to verify student enrollment at the school. Based on our head count, we identified 70 students during the first period of the day consisting of 17 sixth graders, 26 seventh graders, 14 eighth graders, and 13 ninth graders. We reconciled our count to the teachers’ daily attendance records, which showed four additional eighth graders and two additional ninth graders; however, these six students were marked either tardy or absent. We also reviewed student files to ensure that students were actually enrolled in ACT, and determined that all 76 students were enrolled.

Teacher Credentialing

To determine whether the ACT teachers were properly credentialed, we reviewed all eight teacher files for a Commission on Teacher Credentialing (CTC) certificate, permit, or other equivalent document as required by California Education Code, Section 47605(l).

Observation 5 – Three of the ACT’s full-time teachers did not have a CTC certificate, permit, or other equivalent document on file with the school to substantiate that they were properly credentialed. Specifically:
· One full-time teacher, instructing English at ACT since 9/20/05, holds an Emergency 30-Day Substitute Teaching Permit. However, this permit only allows the teacher to serve as a substitute for no more than 30 days for any one teacher and may only serve for a maximum of 90 days during the school year. The teacher’s file also contained a letter from a private university dated June 7, 2006, confirming that the teacher was enrolled in its Single Subject/English/1059 credential program. No other certificate, permit, or other equivalent document was in the file.

· One full-time teacher, instructing Math at ACT since 9/20/05, holds an Emergency 30-Day Substitute Teaching Permit. However, this permit only allows the teacher to serve as a substitute for no more than 30 days for any one teacher and may only serve for a maximum of 90 days during the school year. The teacher’s file also contained a letter from a private university dated May 3, 2006, confirming that the teacher is enrolled in its Single Subject Credential Program, had recently passed the Foundational Mathematics Subject Matter Examination, and that it is anticipated he will be eligible to apply for a credential in 

January 2007. No other certificate, permit, or other equivalent document was in the file.

· One full-time teacher, instructing Science at ACT since March 2006, did not appear to be properly certificated. Specifically, the teacher’s file did not have a CTC certificate, permit, or other equivalent document. Also, the file contained a letter from a private university dated March 13, 2006, confirming that the teacher was eligible to enter its 2042 Single Subject University Internship Credential Program and was also eligible for Subject Matter Authorizations in Introductory Science, Chemistry Specific, and Biology Specific.

Recommendation 5 – ACT should require that all of its full-time teachers, instructing core or college preparatory courses, hold a CTC certificate, permit or other equivalent document as required by the California Education Code, Section 47605(l), in order to ensure that the conditions of apportionment of state funds are fully met.

Conclusion:

Based on our risk assessment, ACT did not: (1) establish adequate segregation of duties over its cash receipts and credit card purchases; (2) maintain adequate control over its fixed assets; (3) submit required interim financial reports to the SBE; (4) did not ensure that the building was in complete working order, and did not substantiate that the building lease agreement, a related party transaction, was properly approved by the Board; and (5) require that all of its full-time teachers were properly credentialed. 

In light of our observations, the CSD and SBE should determine the appropriate course of action to ensure that the existing deficiencies are immediately addressed by the management of ACT. If you have any questions regarding our risk assessment, please contact Tami Bowman, Audit Manager, at (916) 323-6797.
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cc:
Dr. William Ellerbee, Deputy Superintendent, School and District Operations Branch


Marsha Bedwell, General Counsel, Legal and Audits


Tami Bowman, Audit Manager, Audits and Investigations Division

