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CALIFORNIA STATE BOARD OF EDUCATION
JULY 2006 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by the New Village Charter School for a waiver of Education Section (EC) Section 47605(d)(1)(2)(A), to waive the statutory prohibition on gender discrimination and the statutory requirement for charter schools to admit all pupils who wish to attend in order to operate a charter school that admits and serves only female students.
Waiver Number: 10-5-2006
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent


	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial 

The California Department of Education (CDE) recommends that the State Board of Education (SBE) deny this waiver request because it jeopardizes pupil protections within the meaning of EC Section 33051(a)(4).
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


Under EC Section 33054, charter schools may request, and the SBE may approve, waivers of various provisions of statute. The SBE regularly considers waiver requests from charter schools, but it has not previously been requested to approve a waiver designed, in effect, to permit the establishment of an “all-girls” or “all-boys” charter school. 

	SUMMARY OF KEY ISSUES


The mission of the New Village Charter School (NVCS) “will be to serve the uniquely challenging educational needs of girls who reside at St. Anne’s [Maternity Home] and at-risk girls in the surrounding community.” The school anticipates enrollment of approximately 240, of which about 50 would be residents at St. Anne’s and the remainder would come from the surrounding community. 
The waiver request asserts that a female-only school is necessary to achieve:

· Communication skills and open, constructive expression.

· Appropriate and non-aggressive behavior.

· Positive peer relationships.

· Self esteem without embarrassment regarding pregnancy and early parenthood.

The request also asserts the belief of NVCS that “the presence of adolescent boys…would constitute a major source of distraction and behavioral issues.”

To achieve the desired end (exclusion of males from admission), NVCS proposes to waive the statutory requirements for charter schools to (1) not discriminate against any pupil on the basis of gender and (2) admit all pupils who wish to attend.
	SUMMARY OF KEY ISSUES


The statutory provision prohibiting charter schools from discriminating against pupils on the basis of gender, EC Section 47605(d)(1), is rooted in Section 31(a) of Article 1 of the State Constitution, and simply waiving the statutory provision does not alter the underlying constitutional right. Section 31(a) says:

The State shall not discriminate against, or grant preferential treatment to, any individual or group on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment, public education, or public contracting.

Notably, though, the broad prohibition against discrimination is tempered in regard to sex by the provisions of Section 31(c) of Article 1, which says:

Nothing in this section shall be interpreted as prohibiting bona fide qualifications based on sex which are reasonably necessary to the normal operation of public employment, public education, or public contracting.

The school’s proposed discrimination against males for purposes of admission, based solely on the quality of being male, is not substantiated by evidence of being a bona fide qualification necessary to the normal operation of public education. Rather, it is presented as a means of facilitating educational and social objectives that appear equally important to male and female students (e.g., communication skills and appropriate, non-aggressive behavior). Similarly, no evidence is presented to support the belief expressed by the school that the presence of males, per se, would be “a major source of distraction and behavioral issues.” Therefore, the CDE recommends that the SBE deny the NVCS waiver request because it would jeopardize pupil protections within the meaning of EC Section 33051(a)(4).

The CDE notes that nothing prohibits the NVCS, if consistent with the provisions of its charter, from developing and pursuing a curriculum designed to meet the specialized needs of high-school-age females who are pregnant and/or parenting, and ensuring that all applicants for admission specifically acknowledge and understand the curriculum design in the application process. NVCS may also pursue approval by its charter authorizer of a preference, pursuant to EC Section 47605(d)(2), for the admission of individuals who are participating in specific public health or social service programs for pregnant or parenting youth. In addition, while not denying admission to males, the school may target recruitment activities in a manner that pregnant and parenting females are likely to respond. Finally, if NVCS has substantial evidence that the presence of a particular applicant for admission (whether male or female) would actually pose a danger to other students in the school, nothing prohibits NVCS from seeking a court order to preclude the admission of that particular applicant.
Through these legal means, CDE staff believes that NVCS can successfully pursue its goals without directly and overtly discriminating against pupils based solely on the quality of being male.
Authority for Waiver: EC Section 33054

Period of request: July 17, 2006 to July 16, 2008
If granted for two consecutive years, as requested, the provisions of EC Section 33051(c) would apply, and this waiver would continue to be operative as long as the information contained in the request remains current and unless the waiver is rescinded by the SBE.
Local board approval date(s): April 12, 2006 (NVCS Governing Board); 

April 25, 2006 (Los Angeles Unified School District Board of Education)
Public hearing held on date(s): April 25, 2006
Bargaining unit(s) consulted on date(s): N/A 
Name of bargaining unit/representative(s) consulted: N/A
Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose

Comments (if appropriate): N/A
Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify)
Advisory committee(s) consulted: NVCS Advisory Committee 
Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:

Date(s) consulted: April 12, 2006
	FISCAL ANALYSIS (AS APPROPRIATE)


Approval of this waiver would have essentially no impact on state funding, either for local assistance or state operations. 
	BACKGROUND INFORMATION


Action Item: Some documentation is available for Web viewing. Waiver forms and other hard copy documents are available for viewing at the Waiver Office or SBE Office. 
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