
	California Department of Education

SBE-003 (REV 4/17/07)

cib-pdd-jul07item03
	ITEM #14 

	[image: image1.png]





             
	CALIFORNIA STATE BOARD OF EDUCATION
JULY 2007 AGENDA

	SUBJECT

Community-Based English Tutoring Program: Approve Commencement of 15-Day Comment Period for Proposed Changes to Proposed Title 5 Regulations
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	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) take the following action.
· Approve the proposed changes to the proposed regulations;

· Direct that the proposed changes be circulated for a 15-day public comment period in accordance with the Administrative Procedure Act;

· If no relevant comments to the proposed changes are received during the 15-day public comment period, the proposed regulations with changes are deemed adopted, and CDE shall complete the rulemaking package and submit it to the Office of Administrative Law for approval; and

· If any relevant comments to the proposed changes are received during the 
15-day public comment period, the CDE is directed to place the proposed regulations with changes on the SBE’s September 2007 agenda for action. 

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


On March 7, 2007, the SBE approved the commencement of the rulemaking process for the proposed regulations to the Community-Based English Tutoring (CBET) program and directed staff to begin the 45-day written comment period. The public comment period began March 23, 2007.
	SUMMARY OF KEY ISSUES


The CBET program finances local educational agencies for the purpose of providing English language instruction to parents or other community members who pledge to tutor school-aged English learners. The CBET program is authorized by California Education Code (EC) sections 315-317. The proposed amendments to the regulations address the addition of EC sections 315.5, 316.5, and 317 which were enacted by Senate Bill 368, Statutes of 2006.

On the final day of the public comment period, May 8, 2007, CDE staff conducted a public hearing to obtain additional comments on the proposed regulations. In total, the CDE received 136 written comments from individuals. At the public hearing, five individuals provided oral comments. 
Based upon comments submitted, as identified in the Update of Initial Statement of Reasons, the CDE has amended the proposed regulations. These amendments require an additional 15-day public comment period.

	FISCAL ANALYSIS (AS APPROPRIATE)


The funding level for CBET programs was established in June 1998 to be an annual appropriation of $50 million for a period of ten years. Beginning in fiscal year 2007-08, this program will be considered as an item in the annual Budget Act.
	ATTACHMENT(S)


Attachment 1:
Title 5. Education, Division 1. California Department of Education, Chapter 11. Special Programs, Subchapter 4. English Language Learner Education (3 pages)

Attachment 2:
Final Statement of Reasons (7 pages)

  Title 5.  EDUCATION

Division 1.  California Department of Education

Chapter 11. Special Programs
Subchapter 4. English Language Learner Education

§ 11315. Community-Based English Tutoring (CBET) Programs.


In distributing funds authorized by Education Code sections 315, and 315.5, 316, 316.5, and 317, the State Superintendent of Public Instruction (SSPI) shall allocate the funds and local educational agencies shall disburse the funds at their discretion consistent with the following:


(a) The funds made available by Education Code sections 315, and 315.5, 316, 316.5, and 317 shall be apportioned by the State Superintendent of Public Instruction SSPI to local educational agencies offering Community-Based English Tutoring based upon the number of limited English proficient (LEP) pupils identified in the Annual Language Census Survey from the prior year.


(b) The governing boards of local educational agencies may disburse these funds at their discretion to carryout the purposes of this section. Local educational agency governing boards shall require providers of adult English language instruction which receive funds authorized by Education Code sections 315, and 315.5, 316, 316.5, and 317 to maintain evidence that adult program participants have pledged to provide personal English language tutoring to California school pupils with limited English proficiency.


(c) Local educational agencies may use these funds for direct program services, community notification, transportation services, and background checks pursuant to Education Code section 35021.1 related to the tutoring program.


(d) Local educational agencies shall not receive any funds pursuant to Education Code sections 315, 315.5, 316, 316.5, and 317 until the first day that chapter 3 (commencing with section 300) of Part 1 of the Education Code is operative for that local educational agency.

NOTE: Authority cited: Sections 316, and 316.5, 33031 and 35021.1, Education Code. Reference: Sections 315, and 315.5, 316, and 317, Education Code.
§ 11315.5.  Local Education Agencies Assurances of Compliance.


In addition to assurances specified in Education Code section 35021.1, a Local Education Agency (LEA) applying for Community-Based English Tutoring funding shall provide assurances to the State Board of Education that:


(a) The LEA it shall certify that it has read and is familiar with the regulations governing the program, which include California Code of Regulations, title 5, sections 11315 and 11315.5, and that it will implement the goals;


(b) The LEA it will develop a Community-Based English Tutoring plan in accordance with the SB 368 additions of Education Code sections 315.5, 316.5 and 317.  The plan shall be approved by the governing board of the school district and shall be reviewed and revised as necessary, or at a minimum of not less than once every three years;


(c) The LEA it shall retain, for no less than five years, all records related to the training, attendance, and reading achievement of adult English-as-a-second-language learners who pledge to provide tutoring to pupils with limited-English-language proficiency. The format of such records shall be substantially similar to the CBET Data Collection Template located on the web at http://www.cde.ca.gov/sp/el/cb/ Assessment results of elementary student participants are to be made available solely to administrators and directors of CBET programs operated through high school districts, community colleges, or other community-based organizations to fulfill the data reporting and analysis requirements established by these amendments and in no event shall assessment results be communicated in any way to anyone not already legally authorized to have that information.. 

(d) The LEA it shall maintain data-based records that include, but not limited to, measurable English reading growth of adult English language learners participating in the Community-Based Tutoring program; and,


(e) The LEA it shall maintain district level data pertaining to, but not limited to: 

(1) improvement in attendance of pupils participating in the tutoring program; 

(2) achievement progress of K-12 pupils tutored by Community-Based English Tutoring as measured by the English language development test administered under section 60810; and


(3) review of individual K-12 pupil data from the Standardized Testing and Reporting program, under Education Code section 60640, to determine progress of pupils tutored by adults who have been trained as a tutor. 
NOTE: Authority cited: Section 313, Education Code.  Reference: Sections 315, 315.5, 316, and 317, Education Code.
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FINAL STATEMENT OF REASONS

Community-Based English Tutoring (CBET) Programs

UPDATE OF INITIAL STATEMENT OF REASONS

The proposed amendments to the Community-Based English Tutoring Program (CBET) regulations will provide for accountability requirements from districts that receive apportionments to support CBET Programs. The addition of California Code of Regulations Section 11315.5 requires a CBET plan to be approved by the governing board of funded districts. This regulation further clarifies the steps and requirements for the development of a CBET plan and for the collection and analyses of specified data to be used to revise the plan as necessary.

At its March 2007 meeting the State Board of Education (SBE) approved the commencement of the rulemaking process for the proposed CBET regulations. The 
45-day public review period for the regulations began on March 23, and the CDE held a public hearing to receive oral comments on the proposed regulations on May 8, 2007.

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF March 23, 2007 THROUGH May 8, 2007.

Written comments from 136 individuals were submitted to the Regulations Coordinator during the 45-day public comment period.

Comments #1-129:  Individual letters of support for the CBET program as a whole were submitted by 129 adults and parents currently enrolled in the program.

Response:  No formal response is needed because the 129 letters of support do not specifically address any of the proposed regulations. (See, Govt. C. § 11346.9(a)(3).)

Comment 130:  Gary L. Jones, Modoc County Superintendent of Schools, Adult Education Field Partnership Team Representative, Region 2, submitted the following comment:

“The disclosures regarding the proposed regulation assert that the SBE has made the following initial determinations: ‘There are no non-discretionary costs imposed on local education agencies (LEA)s.’

However, additional non-discretionary costs are increased on local educational agencies. As a condition of for receiving funding, all agencies would be required to develop a plan, collect certain data, and, at least every three (3) years, review and revise the plan.

The development and maintenance of the required plan and data collection will increase salary and benefit costs to LEAs.

For example, in Modoc County, one CBET program is funded at $2429, while the other is $4060. If the costs associated with developing a local plan and collecting data are based on only 30 employee hours, the cost for developing the plan would be $700. That is 29 percent of one program’s CBET revenue and 17percent of the other’s.

The CBET program is difficult enough to justify at its current funding level for small educational agencies; consequently, they will likely discontinue their CBET programs if this amendment is approved.

The initial determination by SBE that ‘There are no non-discretionary costs imposed on LEAs is incorrect and should be considered before action is taken to amend the code.”

Response:  Mr. Jones’ comments refer to the finding that there are no 
non-discretionary costs imposed on local education agencies choosing to participate in this non mandated program. The proposed amended regulations do not prohibit discretionary use of CBET funds for oversight and administrative costs. The cost ratio for administering the program, as pointed out by Mr. Jones, may be proportionately higher for districts receiving smaller awards. As proposed, however, section 11315(b) allows governing boards of LEAs to disburse these funds at their discretion in order to carry out the purposes of this section.

Comment 131: Alan Calem, Laurel School, Oceanside, California submitted an e-mail supporting the continuance of the CBET program.

Response:  No formal response is needed because this letter of support does not specifically address the proposed regulations. (See, Govt. C. § 11346.9(a)(3).)

Comment 132: Carolyn Baxter, Assistant Principal, Fontana Adult School submitted a letter in support of CBET and the additional accountability provisions.

Response:  No formal response is needed because this letter of support does not specifically address the proposed regulations. (See, Govt. C. § 11346.9(a)(3).)

Comment 133:  Jeffrey Frost, California Council for Adult Education and the California Teachers of English to Speakers of Other Languages, Legislative Advocate submitted the following five comments:

The California Council for Adult Education and the California Teachers of English to Speakers of Other languages (CATESOL) were two of the sponsors of Senate Bill (SB) 368 (Escutia) that reauthorized the CBET program. CCAE and CATESOL members, including adult education teachers, administrators, English as a Second Language (ESL) teachers and CBET coordinators have raised a number of issues that warrant greater clarity in the final regulations. We have identified the following issues that need to be more clearly addressed in the final CBET regulations:

Need to Ensure Data Can Be Collected – Both SB 368 and the draft regulations address the need for CBET programs and school districts to collect data related to the academic achievement of Kindergarten through grade 12 (K-12) students. However, without additional regulatory language this may be difficult. In many cases, CBET programs are offered by high school districts or community colleges while the children being tutored by CBET adult students are in elementary school districts. We would encourage the regulations to directly address the requirement for elementary districts to allow CBET programs access to K-12 student test data.

K-12 Student Data Collection Requirements – SB 368 provides CBET funding for parents “or other members of the community” who pledge to provide personal English language tutoring to improve the English language proficiency of school children. The final CBET regulations need to include requirements that school districts will release 
K-12 student test data to CBET programs where that K-12 student has been tutored by not only a parent but “a member of the community.”  It is our belief that under current practice it may be difficult to get districts to release individual test data to anyone other than parents. This requirement should be fully clarified in the regulations.

Information on CBET Pledge Card – In order to clarify the data collection needs required by SB 368, it is critical that the pledge cards required to be signed by CBET adult students include the K-12 student identification number and a place for a CBET tutor signature for the release of K-12 student test data. The final CBET regulations should specify what information the pledge cards should contain.
Adult CBET Student Data Collection – SB 368 requires the collection of data that measures whether adult students participating in the CBET program have made “measurable English language learning progress.”  The draft regulations do not provide any guidance or requirements on how or what data should be collected to measure whether there have been measurable gains. We strongly urge that the final regulations specify that all CBET programs shall utilize the CASAS test for purposes of measuring adult student progress in English. The Comprehensive Adult Student Assessment System (CASAS) test is widely used in CBET and adult education programs throughout the state. Requiring that measurement of adult progress be done with CASAS data would ensure that there is uniformity through out the state.

Requirement to Establish a Baseline for Student Success – One of the primary objectives of SB 368 was the need to measure the effectiveness of CBET tutoring on K-12 student achievement. The best way to accomplish this objective is to ensure that districts are properly comparing the K-12 student test data between students that have had the benefit of CBET tutoring and those that have not. This will require discrete analysis and the establishment of a baseline on which year over year analysis and tracking can be done. In our view, the final CBET regulations must establish the parameters of not only how the data should be collected but how it should be analyzed, as well.

Response:  Mr. Frost’s first two comments recognize that CBET programs are often administered by high school districts or community colleges. The proposed amendments to the CBET regulations require collection and analysis of data from both adult and elementary students. In response, language has been added to the proposed regulations (Subdivision (c), Section 11315.5, as proposed) restricting access to the specified assessment data to administrators of CBET programs.

Mr. Frost’s third comment addresses the need for certain data to be required on all adult pledge cards. No formal response is necessary since it does not address the regulations. (See, Govt. C. § 11346.9(a)(3).)

Mr. Frost’s fourth comment requests that one standard assessment be required of all adults enrolled in CBET programs. Specifically he recommends that the CASAS be mandated. SB 368 does not authorize implementation of a specific measurement instrument to be mandated by regulation across all programs. 

Mr. Frost’s fifth comment suggests that specific parameters of data collection and analysis be included in the regulations. Again, there is no language in SB 368 that authorizes development and implementation of such standards through regulations.

An administrative regulation must “be within the scope of authority conferred and in accordance with standards prescribed by other provisions of law.” (Gov.Code, § 11342.1.) “Whenever by the express or implied terms of any statute a state agency has authority to adopt regulations to implement, interpret, make specific or otherwise carry out the provisions of the statute, no regulation adopted is valid or effective unless consistent and not in conflict with the statute and reasonably necessary to effectuate the purpose of the statute.” (Gov.Code, § 11342.2.)

Even apart from these statutory limits, the California Supreme Court has held that the rulemaking power of an administrative agency does not permit the agency to exceed the scope of authority conferred on the agency by the Legislature. (Agnew v. State Bd. of Equalization (1999) 21 Cal.4th 310, 321.)  Accordingly, without commenting on the merits of Mr. Frost’s proposals, the changes sought by Mr. Frost are not being made.

Comment 134:  Philip Schultz, CBET coordinator, Orange Unified School District submitted a letter supportive of the CBET program as well as several pages of survey data testifying to popularity of the program in his district.

Response:  No formal response is needed because this letter of support and survey information does not specifically address the proposed regulations.

Comment 135:  Sue Garnett, Santa Ana College Family and Literacy & Parent Education Coordinator. Santa Ana, California submitted the following two comments:

Thank you for the opportunity to participate in the rulemaking process related to SB 368 & CBET. I work in a large CBET program in Santa Ana, and participate in the southern California CBET Consortium. Let me begin by saying that the CDE in general and Mark Klinesteker in particular have been extremely helpful to the field as we prepare for the “new CBET.” I want you to know how supportive the field is of increased accountability, and how hard we have all been working not only to describe what is already successful about our programs but also to seek new ways to improve them and better serve our adult students here in California.

Having said that, I would like to see more clarity on several issues:

The data collection requirements seem overwhelming in light of our current lack of staffing and the vagueness of the language. We are all doing our best to make it happen, and soon, and in a logical fashion. While I value the built-in flexibility to allow LEAs to personalize this part, I think there is still a great deal of confusion in the field about exactly which data to collect and how. This is a huge piece, and although it is not impossible it does create big challenges even for those of us who have been collecting some of the data all along. Is there anyway to clarify and streamline this to make it more manageable?

I am concerned that smaller districts may opt out rather than apply for CBET this year. Is it well known who can apply for a waiver, and how?

I am concerned about the pledge forms. We cannot exclude non-parents from our CBET classes; we must collect a pledge form from every adult student every semester, linking that adult student to K-12 learners for tracking purposes. We will need to sort through all the pledge forms turned in and determine whether the adult signer is actually the parent of record, and follow up somehow on the ones which are “other.” To me, this area of the new regulations seems to open us up to liability/privacy issues and/or creates yet another layer of labor intensive paperwork. I begin to wonder if instead of seeking to expand our sites to serve more neighborhoods, we will need to shut some down in order to have funds for the increased administrative function.

In spite of the challenges, this is a very exciting time to be a part of the CBET family. The work we do is significant, and I am interested in analyzing the data from year to year to continuously adapt our program to help parents help their kids with school! Thank you for all you are doing in support of parental involvement and improving English in our immigrant communities.

Response:  Sue Garnett’s first comment refers to confusion in the field about how assessment data is to be collected for each CBET student and then compiled for analysis. No current statewide system is in place to assist in streamlining this requirement.

Ms. Garnett’s second comment expresses concern for confidentiality of records because non parents may participate in the program. The legislation does not require the linking of adult to student data. The only persons with access to disaggregated data will be program administrators and coordinators.

Comment 136:  Michelle Mills, CBET Resource Teacher, Hueneme School District submitted a letter of support representing 350 current adult CBET students.

Response:  No formal response is needed because this letter of support does not specifically address the proposed regulations.

COMMENTS RECEIVED DURING THE PUBLIC HEARING ON MAY 8, 2007

Five individuals provided oral comments in strong support of the proposed regulation to require CBET accountability measures to improve existing programs. One individual spoke on behalf the East Bay CBET Consortium to urge the Senate Budget Committee to support the governor’s inclusion of $50 million dedicated to CBET programs.

Sue Garnett orally presented the letter previously submitted and included in the written comment section. 

Jeff Frost orally presented the comments he previously submitted and are included in the written comment section.
Response:  No formal response is required for the five individuals because comments of support do not specifically address the proposed regulations. Responses to Ms. Garnett and Mr. Frost may be found in the written comment section.
Section 11315.5(c) has been amended to make available the specified assessment results from elementary student participants to administrators of CBET programs.
COMMENTS RECEIVED DURING THE PERIOD THE 15-DAY NOTICE AND PROPOSED REGULATION TEXT WAS AVAILABLE TO THE PUBLIC

The modified text was made available to the public from July ______, 2007 through July _________, 2007, inclusive. No comments were received during the 15-day public comment period.

ALTERNATIVES DETERMINATION

The SBE has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective as and less burdensome to affected private persons than the proposed regulation.

LOCAL MANDATE DETERMINATION

The proposed regulations do not impose any mandate on local agencies or school districts. The CBET program is voluntary, so there is no mandate being imposed by the state.
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