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TO:
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SBE STAFF

DATE:

Sept. 13, 2007
RE:
Item 22 – K-8 Instructional Materials and the Adoption Process
Response to LAO Report

In May, 2007, the Legislative Analyst’s Office (LAO) published a report to the Legislature that gave its opinion on reforming the instructional materials adoption process in California. The purpose of this report was to investigate the cost of instructional materials and the process for adopting K-8 materials. Since the SBE is considering regulations governing its process for textbook adoptions, it is important to consider the opinions offered in this report. SBE staff has analyzed this report and in this paper will offer a response to the recommendations.

Recommendation One: Use fewer sets of evaluation criteria

The LAO recommends that the process use fewer sets of evaluation criteria by eliminating the use of the curriculum frameworks to guide the evaluation of instructional materials. The argument presented by the LAO is that it “would help retain focus on overarching content standards rather than specific pedagogical preferences (emphasis added). The LAO argues that this “…likely would allow more publishers, potentially even small- and mid-sized publishers, to submit materials, thereby increasing district choice and reducing cost.

SBE Staff Response to Recommendation One

SBE staff do not agree with this recommendation to eliminate frameworks from the development and review process. The LAO contends that by not using the frameworks, this would retain the focus on the content standards. The standards delineate learning outcomes. They do not purport to address the instructional strategies needed to ensure all of California’s widely diverse students achieve academically at high levels. This is the function of the frameworks. The frameworks provide guidance for the kinds of instruction that will lead to mastery of grade-level standards. Thus, publishers use the frameworks to provide examples for specific instructional strategies that are proven by research and what California educators (who developed the frameworks) are suggesting should be included.

In its discussion the LAO suggests the frameworks contain “specific pedagogical preferences.” Using the term “preferences” is inaccurate. Education code and SBE policy define the content of the frameworks. Current and confirmed research guides both the subject-related content and the pedagogical approaches supported in the documents. This content and pedagogy is not left up to the preference of a select few. Rather, it is the product of broad public discussion which occurs over many months. Removing frameworks from the instructional materials review process would eliminate a critical level of teacher support with no documented guarantee of a cost savings. It is important to note that Californians Together and the Subject Matter advocacy groups, including the CA Science Teachers Association and the CA Math Council do not support this recommendation. 
The LAO also states “California’s highly prescriptive process can be linked to less competition among publishers, more limited district choice, higher costs, questionable quality, and little useful information.” The LAO suggests eliminating the frameworks from the instructional materials review process will somehow remedy this situation. The LAO however, fails to demonstrate how the savings will occur. On page 16 of the report, the LAO reports, “…few small- and mid-sized publishers have been able to develop California materials.” The facts do not support the LAO’s contentions. 

Between 2001 and 2006, California conducted six primary adoptions and two follow-up (mid-cycle) adoptions. In these adoptions sixty-one (61) publishing companies participated and sixty-four (64) programs were adopted. Of the sixty-one (61) publishing companies adopted during this period, seventeen (17) or twenty-eight percent (28%) of the publishers were from small- and medium-sized publishing houses. The remaining 44 publishers were from large publishing houses and their subsidiaries.

In all cases, with the exception of the 2002 English-language arts adoption – for the K-6 basic materials only – districts were offered a wide choice of state-adopted materials. For the upcoming Mathematics adoption, 34 publishers submitted 52 programs for review. Of those 52 programs, 38 of them have been approved by the review panels to be forwarded to the Curriculum Commission. In a recent California Department of Education (CDE) survey of publishers regarding their intent to participate in the 2008 Reading/Language Arts/English Language Development adoption, 26 publishers indicate they plan to submit at least 49 different programs for review. The chart below summarizes the information presented.

	Academic Subject

	Year
	Number of Programs Adopted
	Number of Publishing Divisions Adopted
	Number of Large Publishers Adopted
	Number of Small-and Medium-Sized Publishers Adopted 
	Percent of SBE Adopted Publishing Divisions that are Medium to Small Companies

	Mathematics (Primary)
	2001
	11
	9
	6
	3
	33

	Mathematics (Follow-Up)
	2005
	3
	3
	2
	1
	33

	Reading/Language Arts (Primary)
	2002
	11
	10
	8
	2
	20

	Reading/Language Arts (Follow-Up)
	2005
	4
	4
	2
	2
	50

	Health (Primary)
	2004
	4
	4
	4
	0
	0

	History-Social Science (Primary)
	2005
	10
	10
	8
	2
	20

	Visual and Performing Arts (Primary)
	2006
	10
	7
	6
	4
	57

	Science (Primary)
	2006
	11
	11
	8
	3
	27

	TOTAL
	
	64
	61
	44
	17
	28


Recommendation Two: Streamline the review process

The LAO report recommends “the state continue to involve expert panels, CDE, SBE, publishers, other advocates, and the general public in the framework and adoption process but eliminate the role of the Curriculum Commission.” The argument presented by the report says, “removing the commission from the adoption process, however, would streamline the process significantly—eliminating virtually all of the existing redundancies.” In addition, the report contends that the Curriculum Commission brings a “specific” pedagogical perspective to the process.
SBE Staff Response to Recommendation Two

The report states that without the Curriculum Commission, “existing redundancies” would be eliminated, thus implying that costs would be reduced. However, the LAO does not clearly explain how the envisioned cost savings would be accomplished by eliminating the Curriculum Commission from the process. In addition, the report does not represent the role of the Commission accurately. 

The Commission serves critical functions of oversight and support for the adoption process. To accomplish its work, the Commission is organized into subject matter committees (SMCs). These committees perform the complex work of reviewing and evaluating all submitted materials in their content area and preparing a report of their reviews for the full Commission. Commissioners are recognized subject matter experts who serve for four years without compensation. They oversee and support the training of the reviewers and most importantly, the work of the deliberations process. In addition to general oversight of the deliberation panels, each Commissioner facilitates a deliberations panel. Commissioners ensure protocols are followed so the process is transparent and equitable. Thus, the Commission provides support to the State Board in both content expertise and procedural integrity. In short, the materials review committees and the State Board depend upon the Commission for coherence and consistency. 

If, as the LAO recommends, the Curriculum Commission were eliminated from the process, where might these functions fall? If the responsibilities were to go to CDE or SBE, there would likely be neither the specific expertise necessary nor staff capacity to carry out the duties. The lack of staff for the critical functions served by the Commission could eventually become a factor that inadvertently increases the cost of the adoption process. So the question becomes, will eliminating the Curriculum Commission from the process reduce costs or is this merely conjecture?

In addition, discussions and deliberations presently conducted by the Curriculum Commission are subject to the Bagley-Keene Act. Therefore, all meetings and discussions are conducted in a public and transparent manner. If the work accomplished by the Commission were transferred to CDE and/or SBE staff, the process may not be subject to public meeting laws making the adoption of instructional materials less transparent than under current laws governing the process. 
The LAO report contention that the Curriculum Commission brings a specific pedagogical perspective to the process is also inaccurate. This assertion represents a lack of understanding of the composition and charge of the Curriculum Commission and also misrepresents the role of the Commission as being a sovereign body. On the contrary, the Commission’s work is guided by SBE direction. It does not operate without this direction. It is important to note that of the 18 member Commission, 13 are appointed by the SBE. By statute, the majority of the board appointments to the Commission must be practicing teachers. The SBE chooses members based upon their demonstrated expertise and field experience in their core subject areas. The Commissioners mirror the diversity of the state, representing various ethnic and racial backgrounds and geographic areas. Their perspectives and field experiences are varied and wide-ranging. 

However, the Curriculum Commission does unite around the common charge to support research-based instructional practices and to enact state policies as required by state law. CA Education Code 60700(c)(3) requires that, 

(c) In reviewing and adopting or recommending for adoption

submitted basic instructional materials, the state board shall use

the following criteria, and ensure that, in its judgment, the

submitted basic instructional materials meet all of the following

criteria:



(1) …

(2) …

(3) Are factually accurate and incorporate principles of

instruction reflective of current and confirmed research (underscore 

included for emphasis).

Furthermore, the definition of current and confirmed research is defined in CA Education Code 44757.5(j):

(j) "Research on how reading skills are acquired" means research that is current and confirmed with generalizable and replicable results. "Current" research is research that has been conducted and is reported in a manner consistent with contemporary standards of scientific investigation. "Confirmed" research is research that has been replicated and the results duplicated. (underscore included for emphasis) "Replicable" research is research with a structure and design that can be reproduced. "Generalizable" research is research in which samples have been used so that the results can be said to be true for the population from which the sample was drawn.

The LAO conclusion that the Curriculum Commission espouses specific pedagogical preferences is inaccurate in light of the language of this statute, unless one believes that the SBE and the Curriculum Commission have broken the law. Preferences have no place in the work of the Commission, but current and confirmed research does.

Recommendation Three: Extend the adoption cycle

The LAO recommends the Legislature allow school districts to use already adopted materials for up to two consecutive cycles. The support for this argument is that it would allow school districts to reduce both textbook and professional development costs significantly, with potential state savings. Voluntary extension also would allow teachers to become more familiar with and adept at using adopted materials. Given the longer time horizon and potential for more sustained payoffs, such a change also might entice small- and mid-sized publishers to submit materials in California. This would further increase competition and drive down costs.

SBE Staff Response to Recommendation Three

SBE staff urge cautious consideration of this suggestion as the report maintains that any extension would be at the districts’ discretion. Every six years, as part of the framework update, new criteria are developed to inform publishers of the requirements for the next set of materials. This criteria, by law must be reflective of current and confirmed research (as argued in the previous section). In addition, the criteria reflect what has been learned from the implementation of the previous adoption. For example, with the 2001 math adoption, there were no Algebra Readiness or Grades 4-7 Intervention programs available. These additions were a result from input by the field. The Commission believed it was important to include these two new types of programs in the criteria for the 2007 math adoption. Another example lies with the upcoming 2008 Reading/Language Arts/English Language Development adoption. The Commission reviewed the latest research on vocabulary and writing and incorporated that “current and confirmed research” into the criteria. Additionally, input from the field informed better guidance for support materials for English Learners.

These examples are used to show that if districts do not use the most current materials and use materials that can be as old as 12 years old, then students will be shortchanged. It is important to reiterate that California is in the middle of its second round of standards based materials. There is much to be learned from the field in how these materials work and research on effective instructional practices is always being refined.

In light of this recommendation and the information above, certain questions arise: Does the state allow or dis-allow school districts to extend certain subject areas? If so, which ones? How does such a recommendation interact with the Williams Lawsuit? Will a voluntary extension allow poor and minority students equal access the most up to date materials? What, if any, are the unintended consequences? A different angle that some can argue is instead of shortchanging students, why doesn’t the Legislature fund more money for textbooks? These, and other questions, are important policy questions to consider. It is important to note that Californians Together and the Subject Matter advocacy groups, including CA Science Teachers Association and the CA Math Council do not support this recommendation. 
Recommendation Four:  Eliminate gratis items and require publishers to sell each product separately.

Eliminating so-called gratis items will deny districts materials that otherwise are being provided as part of an instructional materials package, but this recommendation is justified by the beliefs that the absence of gratis items will:

1. Reduce the price of instructional materials by removing the cost of gratis items from the expenses that publishers must include in the price of their products.

2. Enable educators to receive only the materials they need and want by having them choose from a menu of options, rather than having to accept a package that bundles several items.  It is expected that purchasing components of an instructional materials package separately will reduce costs in two ways: first, it is assumed that schools will purchase fewer items, and second, it is suggested that items will cost less if purchased separately, instead of being combined in a package of materials.

3. Help educators base purchase decisions on the content of instructional materials and a publisher’s record of service, rather than having the seductive effect of gratis items influence those decisions.

SBE Staff Response to Recommendation Four
Why are there gratis items?

Gratis items are inducements that encourage school districts to buy a publisher’s materials, but they increase the publisher’s costs.  Increased costs usually mean lower profits.  Are publishers irrational?  Probably not.  Publishers believe that offering gratis items enables them to sell books that they would otherwise not sell.  Those additional sales increase profits and more than compensate for the cost of gratis items.

Although publishers set their own prices, California requires an individual publisher to sell a specific instructional material to all purchasers for the same price, including shipping, but the cost for a publisher of making a sale is not the same for all purchasers. For example, Los Angeles Unified School District buys tens of thousands of 4th grade math books.  Midway Elementary School District in Kern County orders fewer than a dozen.  The gross margin on instructional materials sold to Midway barely covers the expense for marketing textbooks (sending sample copies, sales representative time and travel costs, processing an order, and shipping).  The much larger volume of materials purchased by Los Angeles yields a healthy profit even after allowing for the greater marketing costs of selling to a  bigger district.

When publishers plan to do business in California, they set a price high enough to make allowance for the small, more expensive districts.  If publishers sold only to larger districts, they would reduce their prices as volume sales produced economies of scale.  If each publisher were free to compete on the basis of price, instead of having to sell its books to all districts for the same price, some districts would bargain for lower prices. If prices were lower, publishers would offer fewer gratis items because the profit margins would be smaller.  State law prohibits publishers from offering price discounts.  The substitute for price discounts is gratis items.  The state has imposed a pricing rule that promotes the use of gratis items. If we want to reduce or eliminate the presence of gratis items in the marketing mix, we should repeal the requirement for a uniform statewide price.  Some districts would pay more and some would pay less in accordance with a publisher’s costs of doing business.

If we try to outlaw gratis items, publishers will sell those items for a pittance.  They will cease to be gratis.  Then the state can try to set prices for all the products and services that publishers would provide for free or for a pittance.  Regulation begets regulation.  But the problem is not gratis items.  The problem is government’s attempt to control prices.

Do big publishers have an advantage?
In general, big publishers make greater use of gratis items because their larger volume of sales makes it easier to absorb the cost of gratis items.  Also, they sell the integrated packages of materials, versus single documents, that defray the expense of gratis items.   To the extent a state requirement to sell to all districts for the same price promotes use of gratis items, state policy favors big publishers.

In truth, compared to other aspects of the adoption process that benefit large publishers, the matter of gratis items is small potatoes.  The cost of developing for core subjects the basal texts that satisfy state adoption criteria exceeds the financial resources of smaller publishers.  Therefore, smaller publishers are excluded from the market long before gratis items become an issue.

Will selling instructional materials separately reduce costs?

The LAO report recommends that publishers be required to sell each product separately, rather than as a package.  This recommendation assumes that some elements of the instructional materials package are nonessential.  It also assumes the districts cannot already select or reject items offered by a publisher.

Extraneous materials are explicitly prohibited by the adoption criteria.   A publisher who presents extraneous items for adoption risks being rejected.  Moreover, publishers are constantly berated for the high cost of instructional materials.  Adding extraneous material to a package increases costs and arouses more criticism.  Combining nonessential materials in a package also invites competitors to respond by offering leaner options that cost less.   Publishers do not have a powerful incentive to invite rejection or to lose business.

Publishers create instructional material packages to comply with state curriculum frameworks and adoption criteria, and avoid printing texts that contain 3,000 pages and weigh 15 pounds.  Producing separate components makes the materials more manageable for students and teachers.  Each component of a package for a given grade and subject is needed to have a standards-aligned set of materials that satisfies criteria approved by the State Board for use in evaluating and adopting instructional materials.

Allowing districts to avoid purchase of some materials normally bundled in a package means that districts will not have a complete standards-aligned curriculum for their pupils.  That is the opposite of what the state has been trying to accomplish.

Selling the components of a package separately, instead of providing them as a set, will not reduce costs.  If a set containing five items must be sold as individual items, instead of as a set, it will not be cheaper for publishers to process and ship the much larger number of separate orders that would result.  If publishers must market and produce separately materials that previously have been bundled as a package, business risk will increase because different quantities of materials may be sold when they are sold individually, rather than as a set.  Increased risk will increase prices. Selling instructional materials separately will eliminate the economies of scale and processing savings that are realized when those materials are sold in sets.  That will increase costs.  

We also should know whether publishers now permit districts to reject a package and purchase only the individual items they desire.  If they do, the LAO is trying to solve a nonexistent problem.

Can we evade economic law?

Price controls have predictable consequences.  We impose a price control by insisting that publishers sell to all for the same price.  Publishers will not use the cost of doing business with Los Angeles Unified to set their prices.  They will ensure that their price lists make allowance for the greater expense of selling to Midway Elementary and other smaller districts.  A uniform state price will exceed what a publisher would charge large districts in a competitive market, but a publisher may not sell for less than the uniform price. The state has established a price floor.  Price floors result in surpluses.  In this case, the surplus is a large margin between price and cost.  Because of this suplus, publishers can afford to offer gratis items.   The state price control has a predictable economic effect.

Recommendation Five: Link prices changes to an annual inflation index.

If a district has adopted an expensive instructional materials package and trained teachers to use it, the district will be reluctant to seek a new publisher during a six-year adoption period.  This means a publisher has a captive customer after a district makes its initial purchase.  Publishers are permitted to increase the price of instructional materials every 2 years.  Controlling price increases using an inflation index will protect districts from being exploited by publishers.  A price control is expected to offer districts greater predictability in budgeting for price increases.

SBE Staff Response to Recommendation Five

Do we have evidence that publishers have increased prices unreasonably?

No.  The LAO report does not present any evidence about what publishers have done during biannual price adjustments.  The report says that California’s per-pupil spending for instructional supplies, including, but not limited to, instructional materials, increased at an annual rate of 5.9% during the period 1993-94 to 2003-04.  In other states the rate of change was 3.5%.  However, those growth rates refer to spending, not to costs.  Districts spent more because the Legislature appropriated a billion-dollar increase in categorical funding to enable districts to purchase new standards-aligned materials.  The state adopted academic standards and required publishers to write new textbooks that aligned with those standards.  Then we created assessments that are aligned with standards.  Districts had to spend more money to become current with new curriculum.  But that does not demonstrate that publishers have abused their customers every two years.

The relevant question is whether publishers have asked for exorbitant price increase every 2 years.  The report offers no direct evidence that they have.  We are told that the average cost of a fourth-grade reading/language arts textbook has increased from $18 in 1990 to $50 in 2005, but that is not evidence that biannual price hikes have been unreasonable.  The content of the materials changed significantly as we required publishers to align with standards and satsify new adoption criteria.  Instructional materials have become more expensive with each successive adoption.

Do price controls control prices?

Those who are ignorant of the history of price controls are doomed to repeat the error.  If we could be sure that the cost of paper and binding material will remain stable, if web press time does not become very expensive as demand for capacity grows, and if a host of other costs involved in publishing and distributing instructional materials do not grow faster than an inflation index selected to control prices, we might be able to get away with trying to limit price increases.  But if we cannot be sure that cost increases will lag the inflation index, we should ignore the recommendation to impose a price control, especially when we have no evidence that publishers have abused their market position. If publishers are prevented from increasing prices enough to pay for increased costs, they will cease to do business with districts until the courts settle their lawsuit alleging a violation of the 5th Amendment's prohibition on taking private property without just compensation.
How do six-year adoption cycles help to control price increases?

One of the arguments in favor of retaining the six-year adoption cycle is that publishers must plan to sell new books at regular intervals.  A publisher who takes advantage of customers by raising prices dramatically every two years will discover it is difficult to retain those customers when new books must be sold.  Customers will get even.  The knowledge that customers have the option to purchase new books from a competitor in one way free enterprise restrains the self-interest of sellers and moderates price increases.  Using an inflation index to limit prices is a price control.  Price controls do not work.  

Recommendation Six: Enhance the quality and availability of information by collecting better information from expert reviewers and making that information available to the public.

The LAO recommends the Legislature create a better instructional material information system. The LAO contends that “both more and better information on each submitted and adopted set of instructional materials” will be available to school districts. Specifically, the LAO recommends replacing the state’s current evaluation matrix with one that allows each expert to assess each set of instructional materials on five evaluation criteria, similar to what currently exists.

SBE Staff Response to Recommendation Six

SBE Staff does not agree with this recommendation. The current adoption process ensures all programs available to school districts in California have met consistent minimum requirements set and confirmed by the state and are based on the same evaluation criteria. After the materials have been adopted, it is a district’s responsibility to choose the program that best meets the instructional needs of its student population. The local school district review and adoption process is an important second phase of the process. It allows expert teachers at the local level to have a voice in deciding what instructional materials are most appropriate for their classrooms.
The state adoption process guarantees all approved programs have been expertly and consistently reviewed for alignment with state standards, the criteria set forth by the SBE, and the materials are accessible to all students. Once programs have been shown to meet state requirements, publishers should all be on an equal playing field when marketing their programs in California. It is important to note that in the past, there were more qualitative reports written and publishers would use those reports as marketing tools. This was the case in the 2001 Math adoption. Although one publisher was adopted by the SBE, the report reflected an unfavorable review by an individual reviewer. Thus, the program did not sell well because the competition used that report against the publisher. This happened because of the opinion of one reviewer. After this experience, it was decided to change the format of the reports to be more factual an thus more equitable. The process guarantees that programs meet a minimum threshold but the responsibility rests with districts to adopt textbooks that meet local needs.

In addition, the current review and report writing process are public. One report is publicly written by the panel. If individuals wrote the reports, as suggested the LAO report, there would be little incentive to be factual and objective as there is less need for consensus among the panelists. Having individual panelists write their opinions about programs would also reduce the transparency of the process and would increase the workload of CDE staff and the Commission to approve such work. Therefore, SBE staff does not agree with this recommendation because it would undermine the state process of review when publishers use the reports as marketing ploys to sell their programs. In addition, this may discourage publishers from submitting programs for review and result in less competition and fewer choices for districts.

SBE staff recommend that the current system of reporting be retained. The results of district analysis of the content and instructional design of the adopted programs will vary from district to district and be based upon the instructional needs of students and local preferences and expertise. Publishers who invest millions in developing materials for California need to know their products will not be disparaged by the judgment of individual reviewers.
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