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September 3, 2009

Joseph C. Conaty, Assistant Secretary

Office of Elementary and Secondary Education
U.S. Department of Education
400 Maryland Avenue, SW, Suite 3E314
Washington, DC 20202
Dear Assistant Secretary Conaty:

Subject:
Waiver Requests to the Federal Law and Regulations of Local Educational Agencies in Program Improvement to Serve as Supplemental Educational Services Providers and Carryover of American Recovery and Reinvestment Act Funds

The State of California hereby submits for your consideration a consolidated request for the waiver of two provisions of federal law and regulations related to implementation of Title I, Part A requirements. The State of California requests a waiver of the:

· Provision that prohibits the state educational agency (SEA) from approving as a Supplemental Educational Services provider a local educational agency (LEA) that has been identified for improvement or corrective action. (See Enclosure 1.)

· Limitation on LEAs to apply to the SEA only once every three years for a waiver of the 15 percent carryover limitation on the Title I, Subpart 2 allocation. (See Enclosure 2.)

In response to direction provided by the U.S. Department of Education (ED) in its    Non-Regulatory Guidance on Title I, Part A Waivers issued in July 2009, the California Department of Education (CDE) is providing information on California’s adopted Annual Measurable Objectives (AMOs) for 2009–10 school year (see Enclosure 3) and

2010–11 and 2011–12 school years (see Enclosure 4) to support the enclosed waiver requests. The CDE is also providing documentation of the notice provided to LEAs and to the general public concerning the State of California’s intention to apply for these waivers (see Enclosure 5), as well as public comments received in response to that public notice (see Enclosure 6). Where appropriate, each individual waiver request also
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references these attachments to demonstrate California’s compliance with requirements from the ED to supply specific documentation in support of these waiver requests. We respectfully submit these requests and accompanying materials, and appreciate your consideration of them.

If you have any questions regarding this subject, please contact Deborah V.H. Sigman, Deputy Superintendent, Curriculum, Learning, and Accountability Branch, at

916-319-0812 or by e-mail at dsigman@cde.ca.gov.

Sincerely,

JACK O’CONNELL




THEODORE R. MITCHELL

State Superintendent of Public Instruction
President

California Department of Education

California State Board of Education

JO/TM:ds

Enclosures
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REQUEST TO WAIVE PROHIBITION ON APPROVING AN
IDENTIFIED LOCAL EDUCATIONAL AGENCY AS A

SUPPLEMENTAL EDUCATIONAL SERVICES PROVIDER

The State of California is requesting a one-year waiver of the Title I, Part A regulatory provision that prohibits a state from approving as providers of supplemental educational services (SES) local educational agencies (LEAs) identified for improvement or corrective action (34 Code of Federal Regulation § 200.47[b][1][iv][B]).

Under the law, California may approve as an SES provider only an entity that has a demonstrated record of effectiveness in increasing student academic achievement. California believes that identified LEAs may be able to establish that they have an effective program that can help improve academic achievement of students and should not be prevented automatically from gaining approval simply because of their improvement status.

California has set the annual measurable objectives (AMOs) in reading and mathematics, subjects that are among those covered by SES providers in California, for the 2009–10 school year. Please refer to Enclosure 3 of California’s consolidated waiver request for our state’s AMOs for 2009–10.

California will determine adequate yearly progress (AYP) based on assessments administered in the 2009–10 school year in accordance with the requirements of Section 1111(b)(2) of the Elementary and Secondary Education Act (ESEA) of 1965. California believes that, ultimately, allowing some identified LEAs to serve as SES providers may help more students within California to reach the State’s percent proficient objectives.

If California is granted the requested waiver, California will ensure that only those LEAs that meet the State’s requirements for SES providers are approved to be on the State’s list of approved SES providers for the 2009–10 school year.

Prior to submitting this waiver request, California provided all LEAs in the State with notice and a reasonable opportunity to comment on this request. California provided such notice by publishing a public item on the agenda for the July 2009 meeting of the California State Board of Education (SBE). (See Enclosure 5 of California’s consolidated waiver request.) Copies of all comments that California received from LEAs in response to the notice are attached hereto. (See Enclosure 6 of California’s consolidated waiver request.) California has also provided notice and information regarding this waiver request to the public in the manner in which California normally provides such notice and information to the public, by publishing a public item on the agenda for the July 2009 meeting of the California SBE. (See Enclosure 5 of California’s consolidated waiver request.)

California hereby assures that, if it is granted the requested waiver, it will submit to the   U.S. Department of Education, by September 30, 2010, a report that provides the total number of LEAs identified for improvement or corrective action that were approved to be an SES provider for the 2009–10 school year.
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REQUEST TO WAIVE THE PROVISION THAT PROHIBITS A STATE EDUCATIONAL AGENCY FROM GRANTING TO A LOCAL EDUCATIONAL AGENCY A WAIVER OF THE CARRYOVER LIMITATION MORE THAN ONCE EVERY THREE YEARS
On behalf of all local educational agencies (LEAs) in California, the State of California is requesting a waiver of the limitation in Section 1127(b) of the Elementary and Secondary Education Act (ESEA) of 1965 that prohibits a state educational agency (SEA) from granting to a LEA a waiver of the carryover limitation in Section 1127(a) of the ESEA more than once every three years. Section 1127(b) permits an SEA to waive the limitation in Section 1127(a) once every three years if: (1) the LEA’s request is reasonable and necessary; or (2) a supplemental Title I, Part A appropriation becomes available. In accordance with these provisions, the SEA is requesting a waiver to allow California to waive the carryover limitation more than once every three years for a LEA that needs the additional waiver(s) because of its Title I, Part A funds made available under the American Recovery and Reinvestment Act (ARRA) of 2009, which is, by definition, a supplemental Title I, Part A appropriation. The SEA is requesting this waiver for a period of two years (i.e., to apply to LEA requests to carry over fiscal year (FY) 2009 Title I, Part A funds and to LEA requests to carry over FY 2010 Title I, Part A funds in excess of the carryover limitation).

California has set the Annual Measurable Objectives (AMOs) in reading and mathematics for the 2010–11 and 2011–12 school years. Please refer to Enclosure 4 of California’s consolidated waiver request for our state’s AMOs for 2010–11 and 2011–12 school years.
California will determine adequate yearly progress (AYP) based on assessments administered in the 2010–11 and 2011–12 school years in accordance with the requirements of Section 1111(b)(2) of the ESEA. California believes that the requested waiver will provide the State with the ability to grant an LEA the flexibility it needs to spend its Title I, Part A ARRA funds thoughtfully over the course of two years on activities that are most likely to improve the academic achievement of students. Accordingly, California believes that, ultimately, the requested waiver may help more schools and LEAs within the State make AYP by enabling them to thoughtfully direct their funds to activities that will help their students meet the AMOs set forth above.
California will ensure that an LEA that is interested in obtaining a waiver of the carryover limitation in Section 1127(a) so that it can carry over more than 15 percent of its Title I, Part A FY 2009 or FY 2010 allocation and has already received such a waiver within the prior three years (or receives such a waiver with respect to its FY 2009 funds), applies to the SEA in accordance with California’s regular procedures for waivers of the 
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carryover limitation. California hereby assures that it will implement the requested waiver only with respect to an LEA that needs a waiver of the carryover limitation for the second (or third) time within three years because of its ARRA funds.

Prior to submitting this waiver request, California provided all LEAs in the State with notice and a reasonable opportunity to comment on this request. California provided such notice by publishing a public item on the agenda for the July 2009 meeting of the California State Board of Education. (See Enclosure 5 of California’s consolidated  waiver request.) Copies of all comments that California received from LEAs in response to the notice are attached hereto (see Enclosure 6). California has also provided notice and information regarding this waiver request to the public in the manner in which California normally provides such notice and information to the public, by publishing a public item on the agenda for the July 2009 meeting of the California State Board of Education. (See Enclosure 5 of California’s consolidated waiver request.)
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Standard Criteria for Annual Measurable Objects for

2009–10 Adequate Yearly Progress

	Standard Schools and LEAs


	Percent Proficient or Above

On the CST, CAHSEE, CMA, and CAPA for 2009–10

	
	English-Language Arts
	Mathematics

	Schools

	· Elementary and Middle Schools
	46.0
	47.5

	· High Schools
	44.5
	43.5

	LEAs

	· Elementary School Districts
	46.0
	47.5

	· High School Districts

(with grade levels 9 – 12)
	44.5
	43.5

	· Unified School Districts

· High School Districts, and

· County Offices of Education

(with grade levels 2 – 8 and 9 – 12)
	45.0
	45.5

	These criteria apply to schools or LEAs that have at least 100 students with valid scores or to numerically significant subgroups that have at least 50 students with valid scores. Different criteria are applied to small schools, LEAs, or subgroups in AYP calculations. Small schools and LEAs with fewer than 100 valid scores have adjusted AMOs to account for the small number of test scores – the AMOs are adjusted using a confidence interval methodology. Small subgroups are those with between 50 to 99 valid scores. AMO criteria for small subgroups are the same as the targets listed above but are only applied if the school or LEA has at least 100 valid scores. Subgroups with fewer than 50 valid scores have no AMO criteria.




AMO = Annual Measurable Objectives

AYP = Adequate Yearly Progress

CAHSEE = California High School Exit Examination
CAPA = California Alternate Performance Assessment

CMA = California Modified Assessment

CST = California Standards Test

LEA = Local educational agency
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Standard Criteria for Annual Measurable Objectives for

2010–11 and 2011–12 Adequate Yearly Progress

	Standard Schools and LEAs


	Percent Proficient or Above 

On the CST, CAHSEE, CMA, and CAPA for 2010–11 and 2011–12

	
	English-Language Arts
	Mathematics

	Schools
	2010–11
	2011–12
	2010–11
	2011–12

	· Elementary and Middle Schools
	56.8
	67.6
	58.0
	68.5

	· High Schools
	55.6
	66.7
	54.8
	66.1

	LEAs

	· Elementary School Districts
	56.8
	67.6
	58.0
	68.5

	· High School Districts

(with grade levels 9 – 12)
	55.6
	66.7
	54.8
	66.1

	· Unified School Districts

· High School Districts, and

· County Offices of Education

(with grade levels 2 – 8 and 9 – 12)
	56.0
	67.0
	56.4
	67.3

	These criteria apply to schools or LEAs that have at least 100 students with valid scores or to numerically significant subgroups that have at least 50 students with valid scores. Different criteria are applied to small schools, LEAs, or subgroups in AYP calculations. Small schools and LEAs with fewer than 100 valid scores have adjusted AMOs to account for the small number of test scores – the AMOs are adjusted using a confidence interval methodology. Small subgroups are those with between 50 to 99 valid scores. AMO criteria for small subgroups are the same as the targets listed above but are only applied if the school or LEA has at least 100 valid scores. Subgroups with fewer than 50 valid scores have no AMO criteria.




AMO = Annual Measurable Objectives

AYP = Adequate Yearly Progress

CAHSEE = California High School Exit Examination

CAPA = California Alternate Performance Assessment
CMA = California Modified Assessment

CST = California Standards Test

LEA = Local educational agency
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	CALIFORNIA STATE BOARD OF EDUCATION
JULY 2009 AGENDA

	SUBJECT

Update on Issues Related to California’s Implementation of No Child Left Behind and Other Federal Programs.
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) authorize the SBE President, Ted Mitchell, with State Superintendent of Public Instruction, Jack O’Connell, to apply to the United States Department of Education (ED) for waivers of the 14-day notice for public school choice requirement for the 2009-10 school year, carryover of American Recovery and Reinvestment Act (ARRA) funds, and interested LEAs in program improvement (PI) to serve as supplemental educational services (SES) providers. 

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


This standing item allows the CDE to brief the SBE on timely topics related to No Child Left Behind (NCLB) Act of 2001 and other federal programs.

	SUMMARY OF KEY ISSUES


Waiver of the 14-day Notice for Public School Choice

In October 2008, the ED released the final Title I regulations. These regulations require that school districts provide parents of eligible students with notice of their public school choice options at least 14 days before the start of the school year. On April 1, 2009, Arne Duncan, ED Secretary, confirmed his commitment to the 14-day notice for public school choice. In his letter he also acknowledged the difficulty that states may have in meeting this requirement for the 2009-10 school year because of the timing of the 
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	SUMMARY OF KEY ISSUES (Cont.)


release of the Title I regulations. Because of these difficulties, Secretary Duncan will consider a one-year waiver request from states.

Because California tests nearly 6 million students each spring and does not receive results from those assessments until early August, a waiver of this notification  

requirement is necessary. The CDE will prepare the waiver after carefully reviewing yet-to-be-released guidance from the ED and will expedite its submission. 

As part of this waiver process, the CDE is also pursuing flexibility in the release of the 2009 Adequate Yearly Progress (AYP) and the 2009-10 PI reports for schools that administered the California Modified Assessment (CMA) to students in grades six through eight in spring 2009. Because results from the CMA in grades six through eight will not be available until after SBE approves performance levels on that assessment (currently anticipated for November 2009), the CDE is proposing a delay in the release of the 2009 AYP and 2009-10 PI reports for these schools only and their LEAs where appropriate. These schools would begin the 2009-10 school year with their 2008-09 PI status and would continue to implement any required PI activities (i.e., school choice or SES). Once the SBE adopts performance levels on the CMA in grades six through eight, 2009 AYP and 2009-10 PI reports would be produced.

The CDE is pursuing this flexibility in order to minimize changes to the AYP and PI status for schools and local educational agencies (LEAs). In order to meet 2008 federal requirements, AYP and PI reports were produced for all schools in September 2008, prior to SBE adoption of performance levels for the CMA in grades three through five. In November after the SBE adopted performance levels on that assessment, AYP and PI reports were rerun. The late inclusion of CMA results produced changes in the AYP and PI status for schools and LEAs statewide. In the most serious of cases, schools had been told in September that they had exited from PI only to be told when the data were rerun in November that they were back in PI and had advanced to the next level of interventions.

This waiver is only being pursued for schools, and LEAs where appropriate, that administered the CMA in grades six through eight in spring 2009 and are negatively affected by the 14-day notice requirement. Schools that did not administer the CMA in grades six through eight in spring 2009 will receive their 2009 AYP and 2009-10 PI reports in September 2009.
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	SUMMARY OF KEY ISSUES (Cont.)


Waiver to Carryover ARRA Funds

Title I, Part A ARRA funds are designated federal fiscal year 2009 funds, so LEAs generally need to obligate these funds by September 30, 2010. Funds not obligated by that date are deemed carryover funds. Unless granted a waiver, no more than 15 
percent of the funds may be carried over, and all of the carryover funds must be obligated by September 30, 2011. This rule applies to Basic Grant, Concentration Grant, Targeted Grant, and Education Finance Incentive Grant formulas, but not to School Improvement Grant (SIG [1003 (g)]) funds. SIG funds may be obligated through September 30, 2011 without limitation. The state educational agency (SEA) may waive the 15 percent carryover limitation for an LEA once every three years if the SEA: 

1. Determines that the LEA request is reasonable and necessary, or 

2. A supplemental appropriation under Title 1, Part A becomes available. Title I, Part A ARRA funds are a supplemental appropriation, so the latter condition exists (Title I, Part A ARRA Guidance, ED, April 2009, pp. 30-31).
Secretary Duncan, will consider waiving the limitation on SEAs authority to grant carryover waivers to LEAs only once every three years. The ED is preparing guidance to states on the process for applying for waivers, including waivers of the “once every three years” limitation, but that guidance has not yet been released. We anticipate that individual LEAs will apply to the SEA for waivers of the carryover requirement, and that the SEA will apply to ED for a waiver of the limitation to such carryovers to an LEA once every three years. This request is to ensure that a timely request for the waiver can be made.

Waiver for LEAs in PI Interested in Providing SES

Title I regulations currently preclude LEAs in PI from serving as SES providers. However, in a letter to chief state school officers dated April 1, 2009, Secretary Duncan stated his intent to propose a change in those regulations that would repeal the prohibition of LEAs in PI to serve as SES providers. Secretary Duncan noted that such change would not limit an SEA’s authority to disapprove individual LEAs as SES providers based on established approval criteria, but it would remove the automatic disqualification of LEAs to serve as SES providers based on their PI status. Secretary Duncan also noted that given the time involved in the federal rulemaking process to 
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	SUMMARY OF KEY ISSUES (Cont.)


make this change, waivers of the current regulation for the 2009-10 school year would be considered. ED has granted a limited number of such waivers in recent years. Those 
waivers appear to have been granted to individual school districts allowing them to apply to their SEA to serve as SES providers – the applicants were listed as individual school districts rather than the SEA. We now anticipate that SEAs will apply on behalf of LEAs to ED for waivers of the regulation prohibiting an LEA in PI from serving as an SES provider. Again, we are still waiting for guidance from ED on how to proceed.

	FISCAL ANALYSIS (AS APPROPRIATE)


Any state or local educational agency that does not abide by the mandates or provisions of NCLB is at risk of losing federal funding.

	ATTACHMENT(S)


None.
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July 2009 State Board of Education Item 9: PUBLIC COMMENT
Public comment was received from Richard Bray, Superintendent, Tustin Unified School District; Zella Knight, parent, Los Angeles Unified School District (LAUSD); Walter Richardson, parent, LAUSD; and Mary Johnson, chairperson, LAUSD Parent Collaborative. 

Richard Bray stated that he supports all three waivers being discussed. He also asked about a fourth waiver proposed by Secretary Duncan during a conference call with superintendents that would allow local educational agencies in program improvement (PI) year one to offer supplemental educational services (SES) in addition to school choice, rather than waiting to advance to PI years two or three before offering SES.

Zella Knight expressed concern regarding the State Board of Education’s (SBE’s) review of waivers. The U. S. Department of Education (ED) Secretary is conducting “listening tours” on various subjects and she asks that the SBE be proactive in seeking clarification from ED regarding the guidelines relative to accountability measures and standards.

Walter Richardson stated that the California Department of Education (CDE) will be conducting Title I monitoring and LAUSD assumed they will be reviewed because of the amount of Title I allocation, the districts status in PI year 3, and an outstanding non-compliant accounting issue. He requested that the CDE provide some guidance that, although a waiver may be granted, certain improvement activities should remain in place so that the students who failed to make progress will benefit from these resources in order to be prepared for community collage and four-year universities. Mr. Richardson expressed concern regarding the SBE approval of waivers.

Mary Johnson stated that she is concerned that granting a waiver of the 14-day notice for public school choice would impact parental choice. (Note: request to waive 14-day notice has been sent under separate cover) She also expressed concern that some districts did not let parents know that SES were available.
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