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2008 Annual Report of Waiver XE "Annual Report of Waiver"  Activity 

California Education Code (EC) Section 33053 states that the:

“Department of Education shall annually submit a report to the Governor, Legislature, California State Board of Education, and make the report available to the superintendent and board president of each school district and county office of education. This report shall include a description of the number and types of waivers requested of the board, the actions of the board on those requests, and sources of further information on existing or possible waivers.” 

This report shows the number of general and specific waiver requests or instructional materials petitions received from January 1, 2008, to December 31, 2008. Requests to waive federal statute in the No Child Left Behind (NCLB) Act are also included. Waiver requests are heard by the State Board of Education (SBE) during regularly scheduled meetings. 
The report also describes the types of waivers received from local educational agencies (LEAs) and the dispositions of those waivers. Each waiver request submitted from a school district or county office of education is logged into the California Department of Education (CDE) Waiver Office database. Once logged in, requests are tracked until either approved or disapproved by the SBE, returned to the district, or withdrawn by the LEA.

	Waiver Requests for 2008

	190
	General Waivers

	177
	Specific Waivers

	17
	Federal Waivers

	10
	Instructional Materials Petitions

	394
	Total Number Received

	
	

	Dispositions of 2008 Waiver Requests
	Percentage

	343
	Waivers Approved
	87%

	9
	Waivers Denied
	2%

	16
	Waivers Withdrawn
	4%

	26
	Waivers with No Formal Action Taken
	7%

	394 
	Total Number 


The total number of waiver requests received was 84 more than in the 2007 calendar year. The approval rate of waiver requests approved in 2008 was 87 percent, and is slightly higher than the 81 percent approval rate in 2007.  
For 2008, the number of denied waiver requests was only two percent. The denial percentage remains consistently low from year to year. However, waiver requests that CDE recommend for denial are often withdrawn by the district before the SBE meeting, preventing formal denial by the SBE. The number of waivers withdrawn this year was 16, or 4 percent of the total. General waivers can only be denied for one of seven reasons found in EC Section 33050(a). 
No action was taken on 26 waiver requests. This number includes requests to waive EC sections that cannot be waived by statute; waivers that are unnecessary due to permissive statute; the existence of formerly approved waivers; Superintendent’s waivers; or waivers that are returned to the LEA for more information.  
Purpose and Use of Waivers XE "Purpose and Use of Waivers" 
The purpose of a general waiver is to provide flexibility in a school district or county office of education without undermining the basic intent of the law. Under the SBE’s general waiver authority, EC sections 33050-33054, the governing boards of school districts and county offices of education, as well as charter schools, can request a waiver of most parts of the EC and California Code of Regulations, Title 5 (5 CCR). Non-waivable sections designated in EC Section 33050(a)(1)-(20) include sections dealing with apportionment, facilities, financial management and control, K-3 class size reduction, and school buildings. Other sections of code throughout the book are also specifically excluded from waiver within the same section or article.
Waiver requests offer flexibility in the implementation of programs to meet needs of students that cannot be met under mandated statutes and regulations, but also waiver requests highlight changes that may need to be made in the law. Large numbers of waiver requests of a code section also draw attention to the possible need for legislative change. 
Specific waiver requests offer the same flexibility to districts but are slightly different in processing and approval. Some specific waiver requests do not require a school site council meeting, collective bargaining unit participation, or parental notice to be included in the waiver request. Spread throughout the EC, specific waiver authorities are limited in scope to a particular chapter, section, or area of the code. 

Analysis of Some Types of Waivers Received XE "Analysis of Major Types of General Waivers Received"  

Instructional Materials Funding Realignment Program (IMFRP) Adoption Delay 
In 2003, Assembly Bill 1781 added a requirement that districts accepting IMFRP 
funding from the state provide standards-aligned instructional materials to students, “by the beginning of the first school term that commences no later than 24 months after those materials were adopted by the SBE.”
However that same legislation also included a specific waiver authority in EC Section 60422(c) the provision for the SBE to grant districts additional time to meet this requirement based upon each district meeting the following criteria:
1. The district has implemented a well-designed, standards-aligned basic instructional materials program.
2. The district, at the time of its request for additional time pursuant to this subdivision, has sufficient textbooks or basic instructional materials for use by each student.
3. The district has adopted a plan for the purchase of standards-aligned instructional materials in accordance with subdivision (a), but that plan indicated an alternative date for compliance that is declared in the request for additional time.

Most districts were able to meet these timelines, up until this year, when less money was available for the local adoption process. A total of 45 waivers were received in 2008 for this category. The Waiver Office anticipates a growth in this type of waiver for the following years due to the state’s budget crisis. 
Federal Waivers

The number of federal waivers increased this year to 17 compared to last year’s 10 requests. This year, 14 waiver requests were for the Carl Perkins Vocational and Applied Technology Educational Act. These waiver requests are used by rural districts or charter schools operating secondary vocational and technical education programs to waive the consortium required by Section 131(d)(2) of the Act. 
Instructional Time Penalties 

The number of waivers for the audit penalties associated with instructional time and day requirements has doubled in the last year, from 11 in 2007 to 23 in 2008. Charter schools with these penalties have increased, from one waiver in 2007 to seven waivers in 2008. Typically, these penalties happen when someone at the site level, often without permission from the district, makes a change to decrease the daily schedule, often thinking that they are saving money. 
However, the state minimum number of minutes set in 1986-87, or the number the district offered in 1982-83, is a very specific requirement that cannot be waived. In addition, public schools must offer 180 instructional days, while charter schools can offer a minimum of 175 days. The audit penalties are often very large. The statutory requirement for a waiver of those penalties is that the school must make up to the minimum requirement, plus add the number of minutes or days lost in addition to that minimum for two school years.

CDE Recommendations for Board Action and State Board Waiver Policies
After CDE analyzes a waiver request and makes a recommendation, the waiver request is scheduled for the next SBE meeting. All waivers which have evaluation criteria described in EC or in 5 CCR, and are recommended for approval, are scheduled for action on the consent calendar. In addition, waiver requests that have been reviewed using a previously approved State Board Waiver Policy will be scheduled for action on the consent agenda. All other waivers must be placed on the non-consent agenda for action. 
New/Revised Policies

State Board of Education Streamlined Waiver Policy
In September 2008, the SBE adopted criteria to define eligible districts and schools for the purposes of an SBE waiver policy to streamline waiver requests from districts and schools. The criteria are as follows:

For districts:

· Achieve API scores of 800 or above in the current scoring cycle.

For individual schools outside of these districts: 

· Achieve API scores of 800 or above in the current scoring cycle and meet API growth targets for all subgroups; or

· Successfully meet API growth targets in three out of the past five years.

Districts and schools (individual schools must, by statute, apply through their districts) that meet one of these criteria will have future waiver requests heard by the Board in its waiver consent calendar.

State Testing Apportionment Report Deadline Waiver Policy
In November 2008, the SBE approved a new waiver policy with criteria for these waivers, so that waivers being recommended for approval can be scheduled for action on the consent calendar. This category continues to be a large one for the Waiver Office with 58 requests received in 2008.
 Schoolsite Councils for Small Schools Sharing Common Services or Attendance Areas
Also in November 2008, the SBE approved a revision to this waiver policy concerning using a shared schoolsite council for small schools sharing a common attendance area. The change further defined what “small” means in the context of putting waivers to the consent calendar. Waivers regarding school site statutes have been another growing category, as 31 waivers were processed in 2008 compared to 13 waivers in 2007.
Final Disposition of Waivers

When a waiver is presented at an SBE meeting, a motion is made to approve, approve with conditions, or deny the waiver request. In order to pass, motions must be approved by a majority of board members present, and six votes are required. If the board does not get six votes for a motion, there is no action, and the waiver is rescheduled automatically to the next meeting. If action is not taken by the second regular meeting, pursuant to EC 33052, the waiver is deemed approved for one year, commencing the first day of the month following that meeting. Presentations or comments from CDE staff, the LEA requesting the waiver, and/or any other interested party can be made before the waiver request is taken up for a vote. After the meeting, CDE sends a disposition letter to the requesting agency and a copy is kept on file. 
Results/Conclusions

In conclusion, the CDE Waiver Office received and processed an average of sixty five waiver requests for each SBE meeting agenda. CDE promptly responded to LEAs’ needs and to requests for assistance from within the department while working closely with SBE staff. 
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