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CALIFORNIA STATE BOARD OF EDUCATION
SEPTEMBER 2009 AGENDA
 FORMCHECKBOX 
 Specific Waiver

	SUBJECT

Request by San Jose Unified School District under the authority of California Education Code Section 41382 to waive portions of Education Code Section 41376 (a), (c), and (d), relating to class size penalties for grades one through three (retroactively). In 2007-08 one third grade class at Selma Olinder Elementary School had 34 pupils enrolled, exceeding the limit of 32 pupils, which resulted in the assessment of a financial penalty for the school district.

Waiver Number: 41-6-2009
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
Waiver is for the 2007-08 fiscal year only for grades one through three.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The Waiver Office has no records of this exemption/waiver ever being used by the State Board of Education. The General Waiver authority was used to waive this statute prior to 1999. No waivers have been done since that time.

Selma Olinder Elementary School (ES) meets the criteria for the SBE Streamlined Waiver Policy, http://www.cde.ca.gov/re/lr/wr/documents/sbestreamlined.doc having met the Academic Performance Index (API) growth targets both schoolwide and for all subgroups in at least three of the last five years; therefore this waiver has been scheduled for the consent calendar. 
	SUMMARY OF KEY ISSUES


Education Code (EC) Section 41382 allows the SBE to approve an exemption to the class size penalties assessed for Grade 1-3 classes. Under this authority, San Jose is requesting an exemption through a retroactive waiver of subdivisions (a), (c), and (d) of EC 41376, which limit the average class size on a district-wide basis for these grade levels to 30 or 32 students depending on the circumstances, but also checks individual class levels.
This penalty was written into statute in 1976, and in the intervening years, the Kindergarten – Grade 3 Class Size Reduction (CSR) Program was implemented in 
	SUMMARY OF KEY ISSUES (Cont.)


most districts, including San Jose. With the recent fiscal cutbacks, San Jose stopped the CSR Program in Grade 3 in 2003-04, and was only running the program at the Kindergarten - Grade 2 level.
Districts are required to annually report class size data for all grades 1-3 on a class, school and district wide basis to the California Department of Education (CDE) by May 1 of each year. Penalties are calculated and after the district is notified the penalties are assessed through the next principal apportionment to the district.

EC  41376. The Superintendent of Public Instruction, in computing apportionments and allowances from the State School Fund for the second principal apportionment, shall determine the following for the regular day classes of the elementary schools maintained by each school district:

   (a) For grades 1 to 3, inclusive, he shall determine the number of classes, the number of pupils enrolled in each class, the total enrollment in all such classes, the average number of pupils enrolled per class, and the total of the numbers of pupils which are in excess of thirty (30) in each class.

For those districts which do not have any classes with an enrollment in excess of 32 and whose average size for all the classes is 30.0 or less, there shall be no excess declared. For those districts which have one or more classes in excess of an enrollment of 32 or whose average size for all the classes is more than 30, the excess shall be the total of the number of pupils which are in excess of 30 in each class having an enrollment of more than 30.

During the 2007-08 school year, Selma Olinder (Olinder ES) had two Spanish-speaking students enroll after the start of the school year, the parents had specifically requested a bilingual class placement. The designated third grade bilingual class was already full to capacity (by parent requests). However, the teacher suggested that she have the additional new students in her class anyway. With the assistance of a half-time aide the teacher knew she would have the resources to better accommodate these students than leaving them in a classroom without bilingual support. Because the parents requested this placement and knowing the skills of the teacher, the principal agreed to the request.

The district wide average for San Jose in Grades 1-3 in 2007-08 was only 21.3, with 345 classes reporting. However they also reported this one class at Olinder ES which was over 32 students. This meant that they were assessed a penalty on all classes having an enrollment over 30. In the district there were four classes at an enrollment of 31 and the one class at 34. This decision incurred a penalty under EC 41376 of $40,502 when this data was reported to the department by the district in May, 2008. 

In the fall of 2008, the district contacted the California Department of Education (CDE) Waiver Office to see if this penalty could be waived. After several months of research, the district was informed that it was possible to use the waiver process to reverse this penalty. The local process took from December 2008 to May 2009, due to the number of local contacts required in the waiver process (see dates listed on waiver itself).

SUMMARY OF KEY ISSUES (Cont.)
The school met all Adequate Yearly Progress (AYP) criteria for 2008 and had an Academic Performance Index of 739, up from 662 in 2006.
The CDE recommends approval of the waiver. The district only exceeded the limit by two students and the average class size for grades one through three in the district is 21.3. 
Demographic Information: San Jose Unified School District has a student population of 31,934 and is located in an urban city in Santa Clara County. 
Authority for Waiver: EC Section 33050

Period of request: July 1, 2007, to June 30, 2008
Local board approval date(s): April 9, 2009
Public hearing held on date(s): April 9, 2009
Bargaining unit(s) consulted on date(s): January 2009 and April 2009 
Name of bargaining unit/representative(s) consulted: American Federation of State, County, and Municipal Employees, Jim Rouse; California State Employee Association, Jenelle Morealla; San Jose Teacher Association, Janice Allen; and TRADES, Dave McClenhenan
Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support (all unions)                     FORMCHECKBOX 
  Oppose:
Comments (if appropriate): All bargaining units support.
Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify) 
Public libraries and district Web site
Advisory committee(s) consulted:  Selma Olinder schoolsite council (other councils were unnecessary for this single school waiver).
Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:

Date(s) consulted: Dates in December and January 2009, see waiver form.
	FISCAL ANALYSIS (AS APPROPRIATE)


The $40,502 class penalty assessed to the district’s 2007-08 revenue limit funding would be reversed. 

	ATTACHMENT(S)


Attachment 1: General Waiver Request (3 pages.) (Original waiver request is signed                             and on file in the SBE Office or the Waiver Office.)
Attachment 2: Memo to Bob Gonzales from Al Rosell, Principal of Selma Olinder  

                       School (1 page.)
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