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CALIFORNIA STATE BOARD OF EDUCATION
MAY 2010 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Tustin Unified School District to waive portions of California Education Code Section 41376 (b) and (e), relating to class size penalties for grades four through eight. Current class size average is 30.5 to one and the district wishes to increase the class size average to 34 to one, prospectively. (2010-11 and 2011-12 fiscal years)
Waiver Number: 68-2-2010
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
That the class size penalty in grades four to eight will be waived provided the class size average is not greater than 33 to one teacher (not 34 to one as requested) and the waiver is for fiscal years 2010-11 and 2011-12. California Education Code (EC) Section 33051(b) will NOT apply, meaning the district must reapply to continue the waiver.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


Since the September 2009 State Board of Education (SBE) meeting, the SBE has approved two class size penalty waiver requests; for grades four through eight prospectively. Before the September board meeting, no waivers had been approved since 1999.

This district meets the criteria for the SBE Streamlined Waiver Policy, available at http://www.cde.ca.gov/re/lr/wr/documents/sbestreamlined.doc, achieving an Academic Performance Index (API) of 800 or above in the current scoring cycle. Therefore, this waiver has been scheduled for the consent calendar. Tustin Unified School District has a 2009 API of 837 (district level). 
	SUMMARY OF KEY ISSUES


The district requests a waiver of subdivisions (b) and (e) of EC Section 41376, which if not granted will result in a class size penalty for grades four through eight, reducing the district’s 2010-11 and 2011-12 revenue limit funding. Since this particular statute regarding class size limits was written in 1964, given the current fiscal environment in school districts statewide, consideration of waivers is warranted. A class size penalty is assessed for grades four through eight if a district exceeds the greater of the district’s 
	SUMMARY OF KEY ISSUES (Cont.)


class size average in 1964 or the statewide average set in 1964. In 1964, Tustin USD’s class size average was 30.5 pupils and the statewide class size average was 29.9 pupils. Statewide, 233 districts or 26 percent of districts in California can have a class size greater than 30.5 (Tustin’s 1964 level) without being assessed a penalty. Of those districts, 50 or six percent can have a class size average greater than or equal to 34 pupils. The highest class size average in 1964 was 39.4.

Tustin USD is seeking to temporarily increase class sizes in grades four through eight in order to reduce expenditures in light of the statewide budget crisis. Since 2007-08, Tustin USD has experienced a 16 percent reduction in revenue limit funding. Over the past two fiscal years, Tustin USD has had to address cuts of approximately $15 million and is facing an additional cut of six to seven million in 2010-11 based on the Governor’s proposed budget. The district estimates that increasing class sizes to 34 would save approximately $1.8 million in each of the next two fiscal years. The district believes this waiver request is necessary to facilitate local options to address additional statewide budget cuts. 
The waiver request does not violate the Tustin USD Collective Bargaining Agreement, which does not contain class size limitations. The union fundamentally opposes increasing class sizes, but given current conditions, is neutral on the waiver request. 
Tustin USD has a 2009 growth Academic Performance Index (API) of 837. The district is not in Program Improvement; however, it did not make Adequate Yearly Progress (AYP) in 2009 (it met 34 out of 38 criteria). Increased class size is a challenge the district believes it can meet through effective differentiation in the classroom and timely intervention for students at risk. 

If the district implements the class size increase without a waiver, the penalty for 
2010-11 and 2011-12 is estimated at approximately $4.8 million each year, based on data submitted for the 2008-09 Second Principal Apportionment.
Based on the above information, the Department recommends approval of this waiver for fiscal years 2010-11 and 2011-12 for grades four to eight only. Should the district exceed a 34 to one average in either 2010-11 or 2011-12, the penalty will be applied, and deducted from their next apportionment.

Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a).
Demographic Information: Tustin USD has a student population of 22,378 and is located in a small city in Orange County. 
Authority for Waiver: EC Section 33050

Period of request: July 1, 2010, to June 29, 2012
Local board approval date(s): February 22, 2010 
Public hearing held on date(s): February 22, 2010
Bargaining unit(s) consulted on date(s): February 3, 2010 
Name of bargaining unit/representative(s) consulted: Tustin Educators Association (TEA); Jack Billings and Doris Kollias
Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose: 

Comments (if appropriate): TEA fundamentally opposes increasing class sizes; however, given the current state fiscal crisis and the impact to the Tustin USD budget, TEA takes a neutral position with regard to support of class size waivers.
Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify)
Advisory committee(s) consulted: Coordinating Council      

Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:

While the Coordinating Council understands the reasons for the district requesting the waiver and overall is supportive of providing maximum financial flexibility to the district, the council requested that the district continue to explore all options to keep class sizes as low as possible. 
Date(s) consulted: February 2, 2010
	FISCAL ANALYSIS (AS APPROPRIATE)


Absent the approval of this waiver, if the district implements the class size increase, the penalty will be approximately $4.8 million each year and the district’s revenue limit funding would be decreased accordingly. 

	ATTACHMENT(S)


Attachment 1: General Waiver Request (5 pages) (Original waiver request is signed and on file in the SBE Office or the Waiver Office.)
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