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	SUBJECT

Charter Revocation Pursuant to California Education Code Section 47604.5(c) - Adopt Proposed California Code of Regulations, Title 5, Section 11968.5.
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


It is recommended that the State Board of Education (SBE) take the following actions:

· Approve the Final Statement of Reasons;

· Adopt the proposed regulations; 

· Direct the California Department of Education (CDE) to submit the rulemaking file to the Office of Administrative Law (OAL) for approval; and

· Authorize the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the OAL during its review of the rulemaking file.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


At its March 2008 meeting, the SBE directed the CDE to develop regulations to clarify and make specific subdivisions (c) through (j) of California Education Code (EC) Section 47607 regarding charter revocation and the revocation appeal process. The SBE also directed the CDE to develop regulations that address revocation pursuant to EC Section 47604.5 and revocation of statewide benefit charters.

The SBE took action in December 2009 to begin the rulemaking process for the adoption of regulations pursuant to EC Section 47604.5(c) that would allow for the revocation of academically low-performing charter schools. The 45-day public comment period for this regulations package began on March 20, 2010, and closed on May 14, 2010. At its July 2010 meeting, the SBE approved the commencement of a 15-day 
	SUMMARY OF PREVIOUS (Cont.)


public comment period, which began on July 19, 2010, and closed on August 3, 2010. The SBE approved proposed changes at its September 2010 meeting and directed that the package be circulated for a second 15-day public comment period in accordance with the Administrative Procedure Act. The second 15-day public comment period began on October 2, 2010, and closed on October 18, 2010. This item includes a summary of the comments received.
It should be noted that the SBE has also commenced the rulemaking process for a second set of proposed charter revocation regulations. At its May 2010 meeting, the SBE approved the commencement of a charter revocation regulations package, which clarifies and makes specific subdivisions (c) through (j) of EC Section 47607 regarding charter revocation and the revocation appeal process, as well as charter revocation pursuant to EC sections 47604.5(a) and (b). The 45-day public comment period for the second charter revocation regulations package began on May 21, 2010, and closed on July 6, 2010. At its September 2010 meeting, the SBE approved the commencement of a 15-day public comment period, which began on October 2, 2010, and closed on October 18, 2010. A summary of the comments received and a recommendation for the commencement of a second 15-day public comment period will be presented to the SBE in a separate item at its November 2010 meeting.
	SUMMARY OF KEY ISSUES


EC Section 47604.5 provides the criteria by which the SBE, whether or not it is the authority that granted a school’s charter, may, based upon the recommendation of the State Superintendent of Public Instruction (SSPI), take appropriate action, including, but not limited to, revocation of a school’s charter.

Through this rulemaking process, the SBE proposes to amend Article 2 of Subchapter 19 of Chapter 11 of Division 1 of the California Code of Regulations, Title 5 (5 CCR). The proposed regulations provide a process and set out the conditions for action by the SBE against any charter school in the state when the SBE finds that the charter school has engaged in substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school's pupils pursuant to EC Section 47604.5(c).
Two written comment letters were received addressing the proposed charter revocation regulatory package pursuant to California EC Section 47604.5(c) during the second 15-day public comment period. The comments address the following concerns: 

· The SBE’s vetting process of other metrics that had been proposed by the CDE at the July 2010 SBE meeting, and a request that the SBE examine its own conflict of interest rules in decisions regarding charter school regulations and policies.
	SUMMARY OF KEY ISSUES (Cont.)


· The proposed regulations appear to be vague and not authorized by law; may induce unwarranted and burdensome scrutiny of schools that have low state performance rankings; and the metric utilizes a growth calculation from data from three consecutive years that are not calculated on a consistent scale. 

	FISCAL ANALYSIS (AS APPROPRIATE)


A Fiscal Impact Statement was provided as an Item Addendum at the July 2010 SBE meeting. The Fiscal Impact Statement states that the proposed amendments to the regulations in proposed Section 11968.5 would add additional costs upon the state, as the activities identified are new to the CDE. The additional workload would be based upon the number of schools identified in violation of EC Section 47604.5(c). It is estimated that it would cost one to two full-time consultants, or approximately $150,000 to $300,000, for every five schools identified in violation of EC Section 47604.5(c).

	ATTACHMENT(S)


Attachment 1: Final Statement of Reasons (18 Pages) 
Attachment 2: Proposed Regulations (4 Pages)
Attachment 3: Fiscal Impact Statement (4 Pages)
FINAL STATEMENT OF REASONS

Charter Schools - Revocation of, or Other Action Related to, a Charter by the State Board of Education Upon Recommendation by the State Superintendent of Public Instruction Pursuant to Education Code section 47604.5(c)

UPDATE OF INITIAL STATEMENT OF REASONS

A public hearing was held on May 14, 2010, at the California Department of Education (CDE) at 9:00 a.m. 
Two people attended and both provided comments. The comment period ended at 5:00 p.m. on May 14, 2010, and eight written comments were received. The comments are addressed as follows:

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF March 19, 2010, THROUGH May 14, 2010, INCLUSIVE.
Peter Birdsall, School Innovations & Advocacy

Comment 1: Mr. Birdsall urges the State Board of Education (SBE) to send the draft back to the CDE to work with interested stakeholders to address these problems with the draft accountability criteria. Regarding proposed section 11968.5(e)(1), Mr. Birdsall states:
“In general, our concern is that the proposed criteria for determining that a school’s charter should be revoked are tied to federal measures which are almost certainly changing and to a comparison among charter schools for which no data or evidence has been provided concerning the appropriateness of that measure. [Also] absent a change in the definition of adequate yearly progress (AYP), virtually every charter school in the state will eventually fail to meet AYP for three consecutive years …The current proposal by the president would substantially change that … measure ... in the next year or two.”

Comment 2: Regarding proposed section 11968.5(e)(2), Mr. Birdsall states:
“We have not seen data or analysis provided by the state to…estimate what performance standard this really puts on charter schools. We are concerned that the reference to ‘each subgroup and grade level’ means that if a charter school failed to meet this standard for any one subgroup or grade level … it would be subject to revocation of the charter.”
Accept Both: The proposed metric in proposed section 11968.5(e) that define the cadre of schools that fall within the SBE’s definition of “substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils,” within the meaning of California Education Code section 47604.5(c). The revised metric relies on existing and easily understood academic accountability measures that are publicly available through the CDE. These revisions address Mr. Birdsall’s concerns thus making moot his request to involve interested stakeholders in creating a new metric.
Gary Borden, California Charter Schools Association (CCSA)

Comment 1:  Mr. Borden states that he is committed to working with the SBE to develop an approach to academic accountability. Regarding proposed section 11968.5(a), Mr. Borden recommends the SBE verify that data analysis can be completed by November 1. He supports the identification of affected schools as early in the school year as possible.

Accept: The revised metric and corresponding data analysis required under proposed section 11968.5(e) can be completed by November 1. The revised metric can be developed by using existing data systems at CDE. API data that are used in this metric are generally released every August, which allows the CDE approximately two months to identify each school that falls within the metric by November 1 of each year.

Comment 2: Mr. Borden recommends amendments to specify a process and timeline for the following: decisions on school closure by the SBE’s March meeting or by a specific date (i.e., March 15); when schools and authorizers may submit materials to be considered by the State Superintendant of Public Instruction (SSPI) and the SBE; and notification to the affected schools and authorizers of hearings or actions related to possible charter revocation to provide the opportunity to publicly address the Advisory Commission on Charter Schools (ACCS) and the SBE.

Accept: Revisions have been proposed to provide for a timeline in revised Section 11968.5(g) for the SBE to hold a public hearing and consider action in accordance with Education Code section 47604.5 no later than March 31; that charter schools and/or authorizers may submit supporting materials to the CDE by 5:00 p.m. on December 1; and that by February 1, the CDE shall send notification to the charter school and its authorizer of the SSPI’s recommendation and the date of the SBE meeting at which the matter is scheduled to be heard. These proposed regulations have been changed to delete all references to the ACCS, therefore Mr. Borden’s comment relating to the ACCS no longer requires a response.
Comment 3: Regarding proposed section 11968.5(e), Mr. Borden states, “… any metric used to judge schools should apply data that are publicly available and easily tracked by all public schools.” He recommends an amendment to annually notify each charter school whether they have met the metric. Or, that the metric be revised to one that is commonly used and for which data is readily and publicly available each year.

Accept: The proposed metric has been revised to define the cadre of schools that fall within the SBE’s definition of “substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils,” within the meaning of Education Code section 47604.5(c). See proposed sections 11968.5(e)(1) and (e)(2).

Comment 4: Regarding proposed section 11968.5(h), Mr. Borden states that the phrase “including but not limited to” suggests the alternatives to revocation are mandatory rather than illustrative. He recommends changing said phrase to “may include but shall not be limited to” to retain greater SBE discretion over alternative interventions. 

Accept: Proposed section 11968.5(h) has been revised to reflect the suggested language, “… may include, but is not limited to…”
Comment 5: Mr. Borden recommends additional language to make clear that the SBE and SSPI shall retain discretion to consider charter revocation of a school in cases that do not explicitly meet the metrics as defined here, but otherwise suggest a reasonable interpretation of Education Code section 47604.5 has been met.

Accept: Subdivision (e)(2) has been added to make clear that the SSPI and SBE will use the metric set forth in subdivision (e)(1) to identify charter schools for action, but this metric is not the only method by which the SSPI may identify schools for action by the SBE.

Sonja Cameron and Paul Keefer, Heritage Peak Charter School/Pacific Charter Institute

Ms. Cameron and Mr. Keefer state that many charter schools serve students that are low-achieving. As such, they suggest the inclusion of multiple measures beyond AYP and the Academic Performance Index (API). They recommend:

Comment 1: Review of individual student data including academic growth (far below basic to basic).

Reject: The proposed metric in section 11968.5(e) has been revised to define the cadre of schools that fall within the SBE’s definition of “substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils,” within the meaning of Education Code section 47604.5(c). The revised metric relies on existing and easily understood state academic accountability measures that are publicly available through the CDE. The revised metric no longer utilizes federal academic accountability measures such as AYP and student subgroup proficiency levels. Further, student level data are what constitutes the raw API data and therefore no further response is necessary.

Comment 2: An investigation to determine whether the school has a viable process to increase reading or math levels; the inclusion of drop out rates; California High School Exit Exam (CAHSEE) passage; student issues including those on probation and teen pregnancy and parenting; and other socio-economic indicators that may not be found in traditional schools. 
Reject: Proposed section 11968.5(h) as written includes a provision for the SBE’s consideration and investigation into a school’s specific facts and circumstances, such as those proposed by Ms. Cameron and Mr. Keefer. Proposed section 11968.5(h) states that the charter school, the school’s authorizer, or teachers and parents of pupils at the school that has been identified pursuant to section 11968.5(e) may submit additional information to the SBE and the CDE, which may lead the SBE to take other specific corrective actions in lieu of revocation.  
Lisa Corr, Law Offices of Middleton, Young & Minney, LLP

Comment:  In regards to Education Code section 47065.5(c), in the definition of “substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils,” Ms. Corr suggests including a unique definition for a school that qualifies for the Alternative Schools Accountability Model (ASAM). She recommends the following language:

Section 11968.5(e)(3) for a charter school that has qualified for an alternative accountability system pursuant to subdivision (h) of Section 52052, has failed to meet a “sufficient” or “commendable” standard in at least seventy-five percent (75%) of the indicator performance standards chosen by the charter school. 

She states that this revision aligns with the statutory requirement for charter school renewal, under Education Code section 476079(b)(5), which provides a different standard for renewal of a charter school that qualifies for the ASAM.

Reject: ASAM schools do not receive a similar schools rank and therefore are not eligible for recommendation by the SSPI for SBE action pursuant to the metric established in section 11968.5(e). However, the SSPI may still recommend action by the SBE if he/she determines that the school is engaging in substantial and sustained practices that jeopardize the educational development of the school’s pupils.
Klara East, Eleanor Roosevelt Community Learning Center

Comment: Ms. East recommends that the SBE refrain from passing regulations that will revoke a charter based on criteria they have litter control over. Regarding proposed section 11968.5(e), Ms. East states: 

“One of the main factors in meeting the requirements of AYP are that at least 95% of the students at the school participate in Standardized Testing And Reporting (STAR). Our school is a charter that serves homeschooling children. In the nine years of the school’s existence, we have never met the requirement that 95% of our students test … Parents who homeschool their children tend to be well informed and individualistic. They are aware they have the right to exempt their child from STAR testing.”

Reject: The proposed metric in section 11968.5(e) has been revised to define the cadre of schools that fall within the SBE’s definition of “substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils,” within the meaning of Education Code section 47604.5(c). The revised metric relies on existing and easily understood state academic accountability measures that are publicly available through the CDE. The revised metric no longer utilizes federal academic accountability measures such as the AYP, which takes into account student testing participation rates.

Stephanie Farland, California School Boards Association (CSBA)

Comment 1:  Ms. Farland states that the criteria proposed will require the creation of a new metric, and is concerned about the availability of data to create this new metric. She recommends the language be pulled and redrafted with the input from the CDE’s Assessment and Accountability Division to ensure alignment with the state’s other accountability measures.

Accept: The proposed metric in section 11968.5(e) has been revised to define the cadre of schools that fall within the SBE’s definition of “substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils,” within the meaning of Education Code section 47604.5(c). The revised metric relies on existing and easily understood state academic accountability measures that are publicly available through the CDE.
Comment 2: Ms. Farland is concerned about the impact on local authorizers’ duties. Referring to proposed section 11968.5(h), she asks, “How will these corrective actions fit together with the oversight duties of the local authorizer? Who will be responsible for assuring the charter is meeting the specific action required by the SBE?”

Reject: This proposed regulation further clarifies the authority granted by Education Code section 47604.5, which states that the SBE “may, based upon the recommendation of the [SSPI], take appropriate action, including, but not limited to, revocation of the school’s charter” Thus, the SBE may, at its discretion, either revoke a charter or, as articulated in this regulation, provide the charter with the opportunity to take specific corrective actions in lieu of revocation for the remaining term. Such corrective action, may include, but is not limited to, addressing the needs of those subgroups who have failed to make academic progress, or restructuring of staff or governance.  As such, if the SBE were to direct a charter school identified under proposed section 11968.5(e) to take specific corrective actions, the implementation of the corrective action plan would rest with the local authorizer if such action is already identified as a duty in its role as a chartering authority, and/or an LEA, as applicable. In those instances where such corrective actions are not an existing duty of the charter authorizer, the CDE, on behalf of the SBE, will oversee the implementation of the corrective action. 
Comment 3: Ms. Farland recommends this set of proposed regulations be pulled from the rulemaking process and returned for discussion and collaboration with stakeholders to create a more transparent and fair process for charter schools and authorizers. 
Reject: The rulemaking process for this regulations package has been conducted in a fair and transparent manner that is consistent with all state laws and regulations. At the December 15, 2009, SBE meeting, when the SBE acted to begin the rulemaking process for these regulations, a public comment period was offered. Further, additional public comment was collected during the 45-day public comment period from 
March 19, 2010, through May 14, 2010, and at the public hearing conducted on 
May 14, 2010.    
Sherry Griffith and Laura Preston, Association of California Schools Administrators (ACSA) 

Comment 1:  Ms. Griffith and Ms. Preston recommend the proposed regulations should be considered with the full package of regulations regarding revocation procedures. 

Reject: The proposed regulations have been drafted so that if adopted and approved, the regulations would align with the other regulations package regarding charter revocation procedures. 
Comment 2: Ms. Griffith and Ms. Preston recommend this effort also involve the leadership of the Legislature since Assembly Member Julia Brownley, Chair of the Assembly Education Committee, has formed a working group on revocation issues and other charter school reform topics. 

Reject: The rulemaking process for this regulations package has been conducted in a fair and transparent manner that is consistent with all state laws and regulations. At the December 15, 2009, SBE meeting, when the SBE acted to begin the rulemaking process for these regulations, a public comment period was offered. Further, additional public comment was collected during the 45-day public comment period from 
March 19, 2010, through May 14, 2010, and at the public hearing conducted on 
May 14, 2010.    
Comment 3: Regarding proposed section 11968.5(a), Ms. Griffith and Ms. Preston state that the ACCS is not currently established in Education Code and thus question whether regulations in the area of revocation and academic accountability are within the scope of ACCS. They recommend the amendment be reviewed by CDE and SBE legal counsel as whether it is allowable to broaden the scope of ACCS beyond the charge established under Education Code section 47634.2(b) (which states that an advisory committee is charged only with advising the SSPI regarding revenue limits for charters). 

Accept: Proposed section 11968.5(a) has been revised to remove the ACCS from the proposed procedures.
Comment 4: Regarding proposed section 11968.5(c), ACSA is concerned with the limited focus on local control and authority and the lack of any form of communication between the state and the local authorizer before a notice of state revocation is issued based on academic reasons. ACSA recommend the following edits:

(c) The charter school and the authorizer shall be given an opportunity to provide information in writing and be invited to present before the SBE and its ACCS as to why the school should or should not be revoked. 

Reject in Part/Accept in Part: The existing regulations provide that the SBE has discretion to ask any of its advisory bodies, including ACCS, to provide recommendations on issues that will come before the SBE. Advisory bodies serve to enhance SBE understanding, and as such, the SBE retains the ability to have the ACCS review charter school items that may be before the SBE. However, the requirement that revocations under Education Code section 47604.5 go before the ACCS has been removed. 

Comment 5: Regarding proposed section 11968.5(e), ACSA recommends that the foundation of academic criteria be established in state statute rather than regulations. ACSA states:

 “It is important that the criteria established ensure that both traditional public schools and charters are treated equitably in terms of what constitutes failure and that data cut points and other measurements are consistent and obtainable.”

Reject: The proposed regulations, including the revised metric proposed in section 11968.5(e), provide clarity to Education Code section 47604.5 and are consistent with the authority granted to the SBE under Education Code section 47604.5 and Government Code section 11349.
Comment 6: Regarding proposed section 11968.5(e)(1), ACSA questions whether a charter may be revoked after failing to meet AYP for three years given that in 2013–14 the AYP target will require 100 percent of students to be proficient. They state, “Is it accurate to claim a charter should be revoked if not all students are 100% proficient?”

Accept: The proposed metric in section 11968.5(e) has been revised to define the cadre of schools that fall within the SBE’s definition of “substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils,” within the meaning of Education Code section 47604.5(c). The revised metric relies on existing and easily understood state academic accountability measures that are publicly available through the CDE. The revised metric no longer utilizes federal academic accountability measures such as AYP and student subgroup proficiency levels.

Comment 7: Regarding proposed section 11968.5(e)(2), ACSA believes this section is not workable. ASCA recommends the SBE consider reviewing the current formula for the lowest five percent of schools pursuant to the School Improvement Grant criteria as a possible formula, although it is still based on the API and AYP which are likely to change.

Reject: The proposed metric in section 11968.5(e) has been revised to define the cadre of schools that fall within the SBE’s definition of “substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils,” within the meaning of Education Code section 47604.5(c). The revised metric relies on existing and easily understood state academic accountability measures that are publicly available through the CDE. 

Eric Premack, Charter Schools Development Center (CSDC)

Mr. Premack recommends that the proposed regulations be rejected in their entirety for the following reasons:

Comment 1: The proposed regulations strip the SSPI of discretionary authority provided in statute.

Accept in Part/Reject in Part: Section 11968.5(b)(1) has been revised to clarify that the SSPI has discretion in making a recommendation under EC Section 47604.5, and now states that the SSPI “may recommend, among other actions, revocation of the school’s charter…” The metric proposed in these regulations is consistent with the SBE’s rulemaking authority and while this requires action by the SSPI, his/her discretion to recommend is preserved under sections 11968.5(b)(1) and (e)(2).

Comment 2: The proposed regulations fail to meet the requirements of GC Section 11349 that calls for regulations to be consistent with existing statutes and within the adopting body’s authority.

Reject: The proposed regulations provide clarity to Education Code section 47604.5 and are therefore consistent with the authority granted to the SBE under Education Code section 47604.5 and Government Code section 11349.
Comment 3: The proposed regulations create an unauthorized annual “sweep” process of charter schools that does not meet specified targets and impose arbitrary metrics that do not align with Education Code sections 47605(b)(5)(B) and (C) which provide for each charter petition to specify the school’s measurable outcomes and “method by which pupil progress in meeting those outcomes is to be measured” or with Education Code section 47607(b) which specifies minimum charter renewal targets generally based on the API and related state performance targets.

Reject: The proposed metric in section 11968.5(e) has been revised to define the cadre of schools that fall within the SBE’s definition of “substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils,” within the meaning of Education Code section 47604.5(c). The revised metric relies on existing and easily understood state academic accountability measures that are publicly available through the CDE.

Comment 4: The proposed regulations grant unauthorized and sweeping powers to the SBE to control governance and personnel matters in independent charter school corporations, and fail to meet the “necessity” standard for rulemaking specified in Government Code section 11349(a).
Reject: The proposed regulations provide clarity to Education Code section 47604.5 and are therefore consistent with the authority granted to the SBE under Education Code section 47604.5 and Government Code section 11349. Further, these regulations are necessary to provide a clear process for charter schools and charter authorizers, including written notice and a specific timeline for a possible recommendation by the SSPI and SBE for action pursuant to Education Code section 47604.5. 
After the 45-day comment period, the following changes were made to the proposed text of the regulations and sent out for a 15-Day comment period:
SECTION 11968.5 is amended to read:

(a) The California Department of Education (CDE) on or before November 1 of each year shall identify and notify the State Board of Education (SBE) and the Advisory Commission on Charter Schools (ACCS) of each charter school that meets the conditions specified in subdivision (e) and any other charter school that the SPI determines warrant intervention by the SSPI.

The ACCS was deleted from subdivision (a) to provide greater clarity to the process outlined in these regulations.
(b) On or before November 1 of each year, tThe CDE shall notify the identified charter schools identified pursuant to subdivision (e) of these regulations and the each school’s authorizer in writing that:

Subdivision (b) was amended to conform with the subdivisions (a) and (e), and to provide greater clarity to the process outlined in these regulations.

(1) the Superintendent  SSPI will may recommend, among other actions, revocation of the school’s charter; by the end of the school year and
Subdivision (b)(1) was added to clarify the specific content of the written notice provided by the CDE to the charter school and the charter school’s authorizer, and to conform with the SSPI’s discretionary authority provided in Education Code section 47604.5 by stating that the SSPI “may recommend, among other actions, revocation of the school’s charter…”   


(2) the state board SBE will consider the SSPI’s recommendation and take appropriate action, including, but not limited to, revocation of the school’s charter.
Subdivision (b)(2) was added to clarify the specific content of the written notice provided by the CDE to the charter school and the charter school’s authorizer.


(c) The notice provided pursuant to subdivision (b) of these regulations shall provide that the charter school and the authorizer shall be given an opportunity to provide information in writing to the SSPI and the SBE and its ACCS as to why the school’s charter should not be revoked. Such information may include, but is not limited to, action by the school or the authorizer to address the deficiency such as the initiation of a plan of corrective action or other local authorizer board action. 
Subdivision (c) was amended to clarify additional content required of the written notice provided by the CDE to the charter school and the charter school’s authorizer under subdivision (b). The amendments to subdivision (c) also provide clarity regarding the type of information that a charter school and the charter school authorizer may provide to the SSPI and the SBE in response to the written notice.


(d) Any action to revoke a charter school shall be effective at the end of the fiscal year in which the action is taken, to allow sufficient time for transition in accordance with school closure regulations in section 11962 of these regulations, unless the SBE identifies cause for immediate revocation and closure and makes a public finding that the violations at the school are so significant as to require the immediate revocation and closure of the charter school.
Subdivision (d) was amended to add “of these regulations” to specify the reference to the school closure regulations provided in California Code of Regulations, Title 5, section 11962.

(e) Substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils within the meaning of subdivision (c) of Education Code section 47604.5 occurs if when a charter school meets both of the following criteria: 


(1) Fails to meet adequate yearly progress as defined by the state plan developed pursuant to Section 1111(b)(2) of the federal Elementary and Secondary Education Act (ESEA; 20 U.S.C. Section 6301 et seq.) for three consecutive years, is in operation five years or more, and 


(2) Fails to improve academically in each subgroup at least at half the rate of all non-charter public schools for the same subgroup and grade level for each respective year as measured by the assessments designated in the state plan required by Section 1111(b)(2) of the federal Elementary and Secondary Act (10 U.S.C. Section 6301 et seq.) has a statewide rank of 1, and a similar schools rank of 1 or 2. These criteria do not limit the discretion of the SSPI and SBE to recommend or take action relating to a charter school that does not meet this criteria, but which otherwise demonstrates a substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils within the meaning of subdivision (c) of Education Code section 47604.5.
Subdivision (e) was amended to provide a revised metric for identifying schools pursuant to Education Code section 47604.5(c). The revised metric is necessary to provide easily understood state academic accountability measures that are publicly available through the CDE. This revised section will ensure clarity and direction for the SSPI, SBE, CDE, charter school, and authorizers in identifying and notifying charter schools that the SBE has determined to have engaged in substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils per Education Code section 47604.5(c).

(g) In any year After the CDE determines the conditions in subdivision (e) exist for any charter school, the Superintendent shall recommend revocation of that charter school by the end of the current school year. and makes notifications in accordance with subdivisions (b) and (c), the following shall occur:

Subdivision (g) was amended to clarify the timeline and process outlined in the following new subdivisions (g)(1) through (g)(3). The amendments also delete a reference to the SSPI’s recommendation, which conforms to the SSPI’s discretionary authority provided in Education Code section 47604.5. 

(1) If the charter school and/or the authorizer choose to submit any supporting materials, the materials shall be received by the CDE by 5:00 p.m. on December 1.

Subdivision (g)(1) was added to clarify that the CDE must receive all materials from charter schools and/or their authorizers that are identified under proposed section 11968.5(e) by 5:00 p.m. on December 1. This is necessary to ensure clarity and due process for charter schools and authorizers that are subject to these regulations.


(2) The SSPI shall deliver his/her recommendation to the executive director of the SBE no later than January 15.

Subdivision (g)(2) was added to clarify that the SSPI must deliver his/her recommendation pursuant to Education Code section 47604.5 to the executive director of the SBE no later than January 15. This is necessary to ensure that the SBE is notified of the SSPI’s recommendation by a date certain, and to ensure timely notice to the charter school and charter school authorizer as provided in subdivision (g)(3).

(3) No later than February 1, the CDE shall send notification to the charter school and its authorizer of the SSPI’s recommendation and the date of the SBE meeting when the matter is scheduled to be heard.

Subdivision (g)(3) was added to clarify the timeline and content of the second written notice that the CDE will send to the charter school and the charter school authorizer. This is necessary to ensure that the charter school and the authorizer are notified in advance of the SSPI’s recommendation and to ensure that both parties are aware of the SBE meeting date when the matter is scheduled to be heard and their opportunity to present information at the SBE meeting.

(4) The SBE shall hold a public hearing and consider action in accordance with Education Code section 47604.5 no later than March 31.

Subdivision (g)(4) was added to clarify the SBE must hold a public hearing and the timeline for the SBE to consider action in accordance with Education Code section 47604.5. This is necessary to ensure due process for the charter school and the charter school authorizer, and provide finality to the process proposed in these regulations by a date certain.

(h) The authority of the SBE pursuant to Education Code section 47604.5 is not limited to revocation. Based on additional information provided by the charter school, the school’s authorizer, or teachers and parents of pupils at the school, which may include data on more recent academic gains and school safety, the board SBE may offer the charter school an opportunity to take specific corrective actions in lieu of revocation for the remaining term of the charter. The specific corrective action shall address the sustained low academic achievement and may include, but is not limited to, a plan to address any for the subgroups failing to make academic adequate yearly progress. Corrective action, which may includeing, but is not limited to, restructuring of the school’s staffing or and governance to ensure that the school and all numerically significant subgroups have substantial promise of making adequate yearly progress increasing academic performance in subsequent years.
NOTE: Authority: Section 33031, Education Code. Reference: Sections 47604.5 and 47607,(c) Education Code.
Subdivision (h) was amended to clarify the type of the specific corrective action that the SBE may impose on a charter school in lieu of revoking the school’s charter, as provided for in Education Code section 47604.5. The amendments also ensure that the SBE retains discretion over content that may be included in the correction action plan. 
SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE 15-DAY COMMENT PERIOD OF JULY 19, 2010, THROUGH AUGUST 3, 2010, INCLUSIVE.
Two individuals submitted written comments during the 15-day comment period: Colin Miller and Sherry Skelly Griffith. The comments are addressed as follows:

Sherry Skelly Griffith, Association of California School Administrators (ACSA) 

Comment 1:Ms. Griffith suggests adding the following at the end of section 11968.5(a), “if they are found to demonstrate a substantial and sustained departure from measurable successful practices and other factors pursuant to EC Section 47604.5.”
Accept in part: Section 11968.5(a) has been revised to meet the intent of Ms. Griffith’s comment by clarifying that any school identified by the SSPI outside of proposed Section 11968.5(e) will be identified pursuant to EC Section 47604.5. 
Comment 2: Ms. Griffith suggests amending section 11968.5(b)(2) to read, “the SBE will consider the SSPI’s recommendation and may take appropriate action, including but not limited to revocation of the school’s charter or an appropriate corrective action plan. The SBE shall consult with the charter authorizer and charter during a regularly scheduled meeting of the State Board of Education.”
Reject: The current proposed language in section 11968.5(h) makes clear that the SBE’s authority is not limited to revocation, and the SBE may offer the charter school the opportunity to take specific corrective actions in lieu of revocation of the charter. Further, the current proposed language in section 11968.5(g)(4) makes clear that the SBE shall hold a public hearing and consider action on the matter, which allows an opportunity for the charter school and the charter authorizer to address the SBE.
Comment 3: Ms. Griffith suggests inserting the following after the first sentence in section 11968.5(e), “The ranking determination shall be based on API base data and the API growth data. Any significant school wide or subgroup growth shall also be considered. Charter schools in the ASAM shall be excluded.

Accept: Section 11968.5(e) has been revised to address Ms. Griffith’s comments by including in the proposed metric in Section 11968.5(e) both API base data and growth data, and by excluding ASAM schools. Significant schoolwide and student subgrowth data would be subsumed in the API growth data that is already used in the proposed metric.
Colin A. Miller, California Charter Schools Association (CCSA)

Comment 1: Mr. Miller states that any analysis for revocation must consider data from more than one year to be consistent with the law and any reasonable measure of school failure. He recommends that three years of data be included in the metric, and that the data include elements of both status and growth.

Mr. Miller also states that the use of the similar school rank is problematic because it is too volatile from year-to-year to adequately assess schools over time. Lastly, Mr. Miller suggests that ASAM schools be excluded from the metric because ASAM schools represent only a small number of charter schools and have unique programs such that each should be evaluated on its own merits, much like they are for Education Code section 47607 renewal. ASAM schools could be included in the “additional” schools that could be reviewed under the proposed regulations.

Mr. Miller therefore recommends amending section 11968.5(e) after the phrase “five years or more” to read, “is not in the Alternative Schools Accountability Model and has met each of the following:

(1) a statewide rank of 1 in each of the prior two years on API base data, and

(2) a net API growth of at least 30 points cumulatively over the last three years of API growth data.”
Accept in part: Section 11968.5(e) has been revised to address Mr. Miller’s comments. Subsection (e)(3)(A) now considers a statewide rank of 1 only in the prior year, and subsection (e)(3)(B) now considers a cumulative API growth of at least 50 points in each of the last three API cycles. Both parts of the revised metric meet the intent of Mr. Miller’s comments – to consider multiple years of data, and also consider elements of both API base and growth data – and also meet the “substantial and sustained departure” requirement within the meaning of EC Section 47604.5(c). 
Comment 2: Mr. Miller suggests inserting “similar schools rankings and other regression analysis of similar student populations,” after “academic gains” in section 11968.5(h).
Accept: Section 11968.5(h) has been revised to provide greater clarity.
After the 15-day comment period, the following changes were made to the proposed text of the regulations and sent out for a SECOND 15-Day comment period:
General changes were made to the regulations to include renumbering to reflect deletions or additions. 
SECTION 11968.5 is amended to read:


(a) The California Department of Education (CDE) on or before November 1 of each year shall identify and notify the State Board of Education (SBE) and the Advisory Commission on Charter Schools (ACCS) of each charter school that meets the conditions specified in subdivision (e) and any other charter school that the SSPI determines warrants intervention action by the SSPI pursuant to Education Code section 47604.5(c).
Subdivision (a) was amended to provide greater clarity by specifying that any other charter school that the SSPI determines warrants action shall be identified pursuant to Education Code section 47604.5(c). “Intervention” was replaced by “action” to keep the language consistent with the statute. 
(c) The notice provided pursuant to subdivision (b) of these regulations shall provide that the charter school and the authorizer shall be given an opportunity to provide information in writing to the SSPI and the SBE and its ACCS as to why the school’s charter should not be revoked. Such information may include, but is not limited to, action by the school or the local authorizer to address the deficiency departures such as the initiation of a plan of corrective action or other local authorizer board action.
Subdivision (c) was amended to provide greater clarity about the “local” authorizer and to stay consistent with the rest of the language in subdivision (c). Further, “deficiency” was replaced by “departures” to keep the language consistent with the statute.


(d) Any action to revoke a charter school shall be effective at the end of the fiscal year in which the action is taken, to allow sufficient time for transition in accordance with school closure regulations in section 11962 of these regulations, unless the SBE identifies cause for immediate revocation and closure and makes a public finding that the violations departures at the school are so significant as to require the immediate revocation and closure of the charter school.

Subdivision (d) was amended to replace “violations” with “departures” to keep the language consistent with the statute.


(e)(1) Fails to meet adequate yearly progress as defined by the state plan developed pursuant to Section 1111(b)(2) of the federal Elementary and Secondary Education Act (ESEA; 20 U.S.C. Section 6301 et seq.) for three consecutive years, is in operation five years or more, and 

Subdivision (e)(1) includes an amendment to remove the word “and,” to conform with the remainder of subdivision (e).

(e)(2) Fails to improve academically in each subgroup at least at half the rate of all non-charter public schools for the same subgroup and grade level for each respective year as measured by the assessments designated in the state plan required by Section 1111(b)(2) of the federal Elementary and Secondary Act (10 U.S.C. Section 6301 et seq.) has a statewide rank of 1, and a similar schools rank of 1 or 2.  the charter school has not qualified for the Alternative School Accountability Model pursuant to subdivision (h) of Education Code section 52052, and

Subdivision (e)(2) was amended to exclude schools that have qualified under the ASAM system from consideration by the SBE because these schools are unique and should be evaluated individually. These schools, however, may be included under the current language of proposed Section 11968.5(e)(4), which allows for any other charter schools to be considered by the SSPI and the SBE that meet the criteria under EC Section 47604.5(c).

(e)(3) The charter school has met each of the following:


(A) a statewide rank of 1 on API base data, and


(B) did not achieve a cumulative API growth of at least 50 points over the last three API cycles (i.e., an API cycle represents the difference between a current year growth API and the prior year’s base API), and had API growth of at least one point in each of the last three API cycles.

Subdivision (e)(3) was amended to include a metric that considers three years of academic performance data, including elements of both API growth and base data, in targeting charter schools for further evaluation by the SBE under the proposed regulations and Education Code section 47604.5(c). This is necessary to meet the requirements of Education Code section 47604.5(c), as the SBE believes that this metric best captures those schools that show “substantial and sustained departure from measurably successful practices such that continued departure would jeopardize the educational development of the school’s pupils” because the schools captured: (1) are in the bottom ten percent of schools statewide according to API base data, and (2) have not demonstrated adequate growth of at least 50 API points over the last three API cycles according to API growth data. Taken together, this criterion identifies schools that have shown substantial, poor performance for a sustained amount of time pursuant to the requirements of Education Code section 47604.5(c).

(h) The authority of the SBE pursuant to Education Code section 47604.5 is not limited to revocation. Based on additional information provided by the charter school, the school’s authorizer, or teachers and parents of pupils at the school, which may include data on more recent academic gains, similar schools rankings and other analysis of similar student populations, and school safety, the board SBE may offer the charter school an opportunity to take specific corrective actions in lieu of revocation for the remaining term of the charter. The specific corrective action shall address the sustained low academic achievement and may include, but is not limited to, a plan to address any for the subgroups failing to make academic adequate yearly progress. Corrective action may includeing, but is not limited to, restructuring of the school’s staffing or and governance to ensure that the school and all numerically significant subgroups have substantial promise of making adequate yearly progress increasing academic performance in subsequent years.
Subdivision (h) was amended to provide greater clarity to the process outlined in the proposed regulations, and allow the SBE the opportunity to consider a wide range of information when determining whether to revoke a school’s charter or offer the charter school an opportunity to take specific corrective actions in lieu of revocation.
SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE SECOND 15-DAY COMMENT PERIOD OF OCTOBER 2, 2010, THROUGH OCTOBER 18, 2010, INCLUSIVE.
Two individuals submitted written comments during the second15-day comment period: Stephanie Medrano Farland and Eric Premack. The comments are addressed as follows:

Stephanie  Medrano Farland, California School Boards Association (CSBA)
Comment: Section 11968.5(e):  Ms. Farland writes, “We have been supportive of the process and had been comfortable with the current language as it is the only option on which we were able to provide comment. However, earlier this summer, a Power Point presentation was created by CDE staff offering three different metric options for the SBE to consider…. 
Before moving forward on the proposed regulations, CSBA believes that all of the proposed metrics be fully vetted so as to determine the most reasonable and fair criteria for identifying charter schools for revocation. In doing so, CSBA requests that the State Board examine its conflict of interest rules in decisions regarding charter school regulations and policies. Specific to the proposed regulations, Education code 47604.5(c), CSBA is concerned that board members may have a conflict of interest and a financial interest in the decision in that they are employed by a charter school that may be revoked under this regulation. 

CSBA is requesting that the State board postpone the vote on this agenda item and revisit the CDE proposed metrics, which would allow public input and comment.”
Reject: This comment does not address specific proposed regulatory language, therefore no response is necessary. However, there have been public hearings and other opportunities to present information to the SBE on the proposed metric.
Eric Premack, Charter School Development Center (CSDC)
Comment 1: Mr. Premack writes, “The proposed regulations mandate that subject schools engage in notification and vaguely-specified administrative assistance activities that are not authorized by law.”

Reject: The language cited is not a part of these regulations.

Comment 2: Mr. Premack writes, “The proposed regulations contain no adequate mechanism to avoid unwarranted and burdensome scrutiny of schools that have low state performance rankings….”

Reject: The criteria to identify a school as having substantial and sustained departure from measurably successful practices constitute a screening process to identify schools for possible revocation. The regulations do not limit the authority of the SBE to revocation. The SBE may take other actions including a number of possible corrective actions.

Comment 3: Mr. Premack writes, “The proposed regulations call for calculating a nonsensical ‘growth’ calculation by using data from consecutive years that are not calculated on a consistent scale.”
Reject: The regulations use three Academic Performance Index (API) cycles and define the cycles. The growth API takes into account any differences between the base and growth APIs that are the basis of Mr. Premack’s concerns.

ALTERNATIVES DETERMINATION

The SBE has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to affected private persons than the proposed regulation.

LOCAL MANDATE DETERMINATION

The proposed regulations do not impose any mandate on local agencies or school districts.
10-25-10 [California Department of Education]
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  Title 5. EDUCATION
Division 1. California Department of Education

Chapter 11. Special Programs

Subchapter 19. Charter Schools
Article 2. General Provisions

§ 11968.5. Revocation of, or Other Action Related to, a Charter by the State Board of Education Upon Recommendation by the State Superintendent of Public Instruction (SSPI) Pursuant to Education Code section 47604.5(c). 


(a) The California Department of Education (CDE) on or before November 1 of each year shall identify and notify the State Board of Education (SBE) and the Advisory Commission on Charter Schools (ACCS) of each charter school that meets the conditions specified in subdivision (e) and any other charter school that the SSPI determines warrants intervention action by the SSPI pursuant to Education Code section 47604.5(c).


(b) On or before November 1 of each year, tThe CDE shall notify the identified charter schools identified pursuant to subdivision (e) of these regulations and the each school’s authorizer in writing that:


(1) the Superintendent  SSPI will may recommend, among other actions, revocation of the school’s charter; by the end of the school year and 

(2) the state board SBE will consider the SSPI’s recommendation and take appropriate action, including, but not limited to, revocation of the school’s charter. 

(c) The notice provided pursuant to subdivision (b) of these regulations shall provide that the charter school and the authorizer shall be given an opportunity to provide information in writing to the SSPI and the SBE and its ACCS as to why the school’s charter should not be revoked. Such information may include, but is not limited to, action by the school or the local authorizer to address the deficiency departures such as the initiation of a plan of corrective action or other local authorizer board action. 


(d) Any action to revoke a charter school shall be effective at the end of the fiscal year in which the action is taken, to allow sufficient time for transition in accordance with school closure regulations in section 11962 of these regulations, unless the SBE identifies cause for immediate revocation and closure and makes a public finding that the violations departures at the school are so significant as to require the immediate revocation and closure of the charter school.


(e) Substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils within the meaning of subdivision (c) of Education Code section 47604.5 occurs if when a charter school meets both of the following criteria: 


(1) Fails to meet adequate yearly progress as defined by the state plan developed pursuant to Section 1111(b)(2) of the federal Elementary and Secondary Education Act (ESEA; 20 U.S.C. Section 6301 et seq.) for three consecutive years, is in operation five years or more, and 


(2) Fails to improve academically in each subgroup at least at half the rate of all non-charter public schools for the same subgroup and grade level for each respective year as measured by the assessments designated in the state plan required by Section 1111(b)(2) of the federal Elementary and Secondary Act (10 U.S.C. Section 6301 et seq.) has a statewide rank of 1, and a similar schools rank of 1 or 2.  the charter school has not qualified for the Alternative School Accountability Model pursuant to subdivision (h) of Education Code section 52052, and


(3) The charter school has met each of the following:


(A) a statewide rank of 1 on API base data, and


(B) did not achieve a cumulative API growth of at least 50 points over the last three API cycles (i.e., an API cycle represents the difference between a current year growth API and the prior year’s base API), and had API growth of at least one point in each of the last three API cycles.


(4) These criteria do not limit the discretion of the SSPI and SBE to recommend or take action relating to a charter school that does not meet these criteria, but which otherwise demonstrates a substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils within the meaning of subdivision (c) of Education Code section 47604.5.

(f) Nothing in this section shall be interpreted to relieve the chartering authority of its duties as a charter authorizer.


(g) In any year After the CDE determines the conditions in subdivision (e) exist for any charter school, the Superintendent shall recommend revocation of that charter school by the end of the current school year. and makes notifications in accordance with subdivisions (b) and (c), the following shall occur:


(1) If the charter school or the authorizer choose to submit any supporting materials, the materials shall be received by the CDE by 5:00 p.m. on December 1.


(2) The SSPI shall deliver his/her recommendation to the executive director of the SBE no later than January 15.


(3) No later than February 1, the CDE shall send notification to the charter school and its authorizer of the SSPI’s recommendation and the date of the SBE meeting when the recommendation is scheduled to be heard.


(4) The SBE shall hold a public hearing and consider action in accordance with Education Code section 47604.5 no later than March 31.


(h) The authority of the SBE pursuant to Education Code section 47604.5 is not limited to revocation. Based on additional information provided by the charter school, the school’s authorizer, or teachers and parents of pupils at the school, which may include data on more recent academic gains, similar schools rankings and other analysis of similar student populations, and school safety, the board SBE may offer the charter school an opportunity to take specific corrective actions in lieu of revocation for the remaining term of the charter. The specific corrective actions shall address the sustained low academic achievement and may include, but is not limited to, a plan to address any for the subgroups failing to make academic adequate yearly progress. Corrective actions may includeing, but are not limited to, restructuring of the school’s staffing or and governance to ensure that the school and all numerically significant subgroups have substantial promise of making adequate yearly progress increasing academic performance in subsequent years.
NOTE: Authority: Section 33031, Education Code. Reference: Sections 47604.5 and 47607,(c) Education Code.
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