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To:

Beth Hunkapiller, Director Charter Schools Division



California Department of Education

From:

Vicki L. Barber, Superintendent – El Dorado County Office



of Education

Subject:
Mitigating Circumstances for SB 740 Determinations

Date:

August 3, 2010

As you are aware, the Advisory Commission on Charter Schools approved seven recommended relief areas through “mitigating circumstances” at their June 17, 2009 meeting.  The proposed recommendations were then sent forward to the State Board of Education.  However, the CDE determined that the policy approved by the ACCS could only be enacted through the development of regulations, and as a result, the ACCS has relied upon the seven areas of mitigating circumstances only on an individual basis in reviewing charter school requests for consideration.

Recently a question has arisen regarding whether these areas of mitigating circumstances should be considered prospectively or from a retroactive perspective.  My purpose in writing this communication is to add my perspective to the discussion on this issue.  

Regulations were enacted in 2003 to require SB 740 funding determinations to be prospective in increments of a minimum of two years and a maximum of five years in length for existing nonclassroom based charter schools beginning with the 2006-07 fiscal year.  We were appreciative to the State Board in moving forward to enact these regulations and to ensure that charter schools would be able to have predictability in being able to rely on a funding determination that would set forth their funding for future years, rather than making a determination after a year had been completed.  However, it is important to recognize that the data upon which a funding determination is based, is in fact a past year where the “books are closed.”  In other words, a charter school presents the data on funds expended for certificated staff compensation, spending on instructional costs, student-to-teacher ratio, etc. on a past fiscal year in order that the actual costs are being reviewed, rather than a budgeted or projected basis.  

Once a funding determination has been granted, it is fully expected that the charter school will continue to meet the conditions set forth in their approval.  For example, if the charter school had documented that they had been spending at or above the 80% level on instructional costs, it is anticipated that this will continue for the time period that the funding determination was granted.  However, with the unprecedented budgetary crisis and severe cuts that public education is experiencing, it is not always possible for a charter school to maintain these same levels of expenditures and meet the specific spending targets.  The following excerpt from the communication dated, June 10, 2009, that was reviewed by the ACCS, describe the issues that charter schools are facing and the rationale for providing flexibility to charter schools during the budget crisis.

In addition to facing the challenging budget cuts faced by all schools, nonclassroom-based schools must also meet complex and specific SB 740 funding determination spending targets, ADA-to-teacher ratio targets, and do so in the face of unpredictable mid-year budget cuts, infusions of one-time federal funds, and deferrals of state aid.  These challenges are major ones for most nonclassroom-based schools because the spending targets generally required of these schools are high and many nonclassroom-based schools meet them with little margin to spare (a review of recent funding determination forms indicates that approximately half of nonclassroom-based schools have less than a 2 percent margin to spare in meeting one or both of the major expenditure targets currently required of them).  Meeting these expenditure targets will be especially challenging because many of the costs that do not count toward the targets are relatively “fixed” in nature, meaning that schools enjoy relatively little control over them and they are very difficult to reduce or eliminate.  Examples include facilities and maintenance, insurance, utilities, professional fees (audit, legal), etc.

With the continuance of SB 740 current funding determination provisions, nonclassroom-based charter schools will enjoy relatively little of the budgetary flexibility afforded to their traditional, classroom-based counterparts.  The vast majority of traditional schools and districts, for example, plan to take advantage of new laws providing considerable flexibility in spending state categorical programs.  Nonclassroom-based charter schools, however, tend to receive substantially less categorical funds than more traditional schools.  For example, traditional schools receiving funding from the K-3 Class Size Reduction Program may now increase class sizes by 50 percent or more and experience only relatively modest reductions in funding from this program.  Nonclassroom-based schools are barred from participation in this popular program in the first instance and will enjoy no such flexibility.  

Given the “one-two” punch of relatively fixed administrative and other costs, and the general lack of flexible categorical funding, it is appropriate and essential to provide relief to nonclassroom-based schools undergoing the SB 740 funding determination process.
The conditions described above continue to be prevalent throughout charter schools and the need for applying mitigating circumstances is ongoing.  Again the issue for many charter schools is that they previously received a funding determination, based on prior year data, and they are now faced with a fiscal reality that precludes them from being able to continue to maintain those same funding levels on each of the targets established.  Some charter schools may be able to predict the difficulty in maintaining these targets for the future, but in many instances the inability of the charter to meet the funding determination spending targets will not become apparent until sometime during the fiscal year or even when the charter school is in fact closing their books.  The volatility of funding from both state and federal sources, funding reductions, as well as variations in ADA, all contribute to these challenges in predicting whether the funding determination spending targets have been achieved.  

As a result of these phenomena, I would recommend that the ACCS continue to provide funding determinations on a prospective basis and recognize the need to consider mitigating circumstances for the immediate past year, current year, and future years, as long as we remain in this unprecedented fiscal crisis.  

