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	CALIFORNIA STATE BOARD OF EDUCATION
SEPTEMBER 2010 AGENDA

	SUBJECT

Charter Revocation and Revocation Appeals: Approve Commencement of 15-Day Public Comment Period for Proposed Amendments to California Code of Regulations, Title 5 sections 11965, 11968.1, 11968.5.1, 11969.1, 11969.2, 11969.3, 11969.4, and 11969.10.
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	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) take the following actions:

· Approve the proposed changes to the proposed amendments to the regulations;

· Direct that the proposed changes be circulated for a 15-day public comment period in accordance with the Administrative Procedure Act;

· If no relevant comments to the proposed changes are received during the 15-day public comment period, the proposed amendments with changes are deemed adopted, and the CDE is directed to complete the rulemaking package and submit it to the Office of Administrative Law (OAL) for approval; 

· If any relevant comments to the proposed changes are received during the 15-day public comment period, the CDE is directed to place the proposed regulations on the SBE’s November 2010 agenda for action; and

· Authorize the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the OAL during its review of the rulemaking file.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


At its March 2008 meeting, the SBE directed the CDE to develop regulations to clarify and make specific subdivisions (c) through (j) of California Education Code (EC) Section 47607 regarding charter revocation and the revocation appeal process. In September 
	SUMMARY OF PREVIOUS (Cont.)


2008, the CDE drafted regulations and held two workgroup meetings in October and November 2008 with stakeholder groups to discuss the draft regulations and to incorporate stakeholder comments. 

In December 2008 and April 2009, the Advisory Commission on Charter Schools (ACCS) considered the draft regulations that reflected stakeholder input. At both meetings, the ACCS held a full discussion of the draft regulations and requested additional amendments and clarification. 

In July 2009, the CDE made significant revisions to the proposed regulations to streamline and clarify the draft regulations, and received direction from SBE staff to develop additional regulations that address revocation pursuant to EC Section 47604.5, and revocation of statewide benefit charters. The CDE presented an update item to the SBE at its September 2009 meeting to inform the SBE of CDE’s progress on the new proposed charter revocation regulations package.

At its January 2010 meeting, the SBE considered a proposed regulations package concerning charter revocation under EC sections 47607 and 47604.5(a) and (b). The SBE directed the CDE to again consult with stakeholder groups and return to the March 2010 SBE meeting with a revised regulations package that incorporates additional stakeholder input. 

The CDE held meetings with stakeholders on January 15, 2010, January 25, 2010, and February 22, 2010. The CDE incorporated in the proposed regulations package a majority of the consensus views expressed during the meetings with stakeholders, as well as written comments received from stakeholders after those meetings. 

At its May 2010 meeting, the SBE approved the commencement of the rulemaking process for this regulations package. The 45-day public comment period began on 
May 21, 2010, and closed on July 6, 2010. This agenda item responds to the public comments that were received, recommends proposed changes to the regulations, and requests that the proposed changes be circulated for a 15-day public comment period in accordance with the Administrative Procedure Act.
It should be noted that the SBE has also commenced the rulemaking process for a second set of proposed charter revocation regulations. In December 2009, the SBE took action to begin the rulemaking process for the adoption of regulations pursuant to subdivision (c) of EC Section 47604.5 that would allow for the revocation of academically low-performing charter schools. The 45-day public comment period for this regulations package began on March 20, 2010, and closed on May 14, 2010. At its July 2010 meeting, the SBE approved the commencement of a 15-day public comment period for these regulations, which began on July 19, 2010, and closed on August 3, 2010. A summary of the comments received and a recommendation for the commencement of a second 15-day public comment period will be presented to the SBE in a separate item at its September 2010 meeting.
	SUMMARY OF KEY ISSUES


EC sections 47607(c) through 47607(g) provide the criteria for revocation of a school’s charter by a chartering authority and the process by which a school may appeal a revocation decision to a county board of education and/or the SBE.

Through this rulemaking process, the SBE proposes to amend Article 2 and add Article 2.5 to Subchapter 19 of Chapter 11 of Division 1 of the California Code of Regulations, Title 5. The proposed regulations clarify and make specific the provisions of EC sections 47604.5 and 47607 regarding the process and timelines for revocation of a school’s charter, and the appeals process up to and including the SBE. 

Amendments to Article 2 provide the definitions necessary to carry out the revocation and revocation appeals process proposed in this rulemaking package. 

Proposed Article 2.5 contains five new provisions that are intended to:

· Establish the procedures the CDE shall complete prior to when the State Superintendent of Public Instruction (SSPI) makes a recommendation to the SBE to take appropriate action, including, but not limited to, revocation of a school’s charter under subdivisions EC Section 47604.5. 

· Establish the procedures a chartering authority shall complete for the revocation of a school’s charter pursuant to EC Section 47607(c).

· Establish the procedures the chartering authority shall complete for the revocation of a school’s charter when a chartering authority has determined that 
any violation under EC Section 47607(c) constitutes a severe and imminent threat to the health or safety of pupils.

· Establish the procedures for a charter school to appeal to a county board of education a district chartering authority’s final decision to revoke the school’s charter. 

· Establish the procedures for a charter school or district chartering authority to appeal a revocation decision to the SBE.
Eight written comments were received addressing the proposed Charter Revocation pursuant to EC Section 47604.5(c) regulatory package during the 45-day public comment period. The comments address a number of concerns, including the following: 

· The content of the notice provided by the chartering authority to the charter school, including specifying the date of the alleged violations and that the violations must be material and uncured.

· The content of the written response that a charter school may submit to a chartering authority in response to an alleged violation.

· The manner in which revocation proceedings are heard by a chartering authority, including how and when public meetings are noticed, conducted, and recorded.

· The procedures for revoking a charter school when a chartering authority finds that a violation constitutes a “severe and imminent threat to the health or safety of pupils” under EC Section 47607(d).

· The timelines for charter revocation and submitting an appeal of a charter revocation to a county board of education and/or the SBE.

· The content of the administrative record that must be provided to a county board of education and/or the SBE when a charter school or a chartering authority elects to appeal a revocation decision.
· The funding of charter schools during the pendency of an appeal of a charter revocation.
The CDE recommends accepting the comments and has revised the regulations as reflected in Attachment 2.
	FISCAL ANALYSIS (AS APPROPRIATE)


A Fiscal Impact Statement was provided as an Item Addendum at the May 2010 SBE meeting. The Fiscal Impact Statement states that the proposed amendments to the regulations in proposed Section 11968.5 would add additional costs upon the state, as the activities identified are new to the CDE. The additional workload would be based upon the number of schools identified as in violation of EC Section 47604.5. It is estimated that it would cost one full-time consultant, or approximately $150,000, for every five schools identified in violation of EC Section 47604.5.

	ATTACHMENT(S)


Attachment 1: Final Statement of Reasons (15 Pages) 
Attachment 2: Proposed regulations (13 Pages)
Attachment 3: Fiscal Impact Statement (4 Pages)
FINAL STATEMENT OF REASONS

Charter Schools – Charter Revocation AND REVOCATION APPEALS Pursuant to Education Code sectionS 47604.5 and 47607
UPDATE OF INITIAL STATEMENT OF REASONS

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF MaY 21, 2010, THROUGH JULY 6, 2010, INCLUSIVE.
The originally proposed text was made available for public comment for at least 45 days from May 21, 2010, through July 6, 2010. Three written comment letters were received during that period. A public hearing was held at 1:00 p.m. on July 6, 2010, at the California Department of Education (CDE). There were no comments made at the public hearing. Pursuant to California Government Code sections 11346.9(a)(3) and (a)(5), the CDE has summarized and responded to the written comments as follows:

GREGORY MOSER, PROCOPIO, CORY, HARGREAVES & SAVITCH, LLP
Comment A1: Section 11965(f)(1), Mr. Moser states, “The regulations should make clear that district notices and findings must be specific as to when the violations are alleged to have occurred, that violations should be required to be both material and uncured, and that violations alleged should be limited to those which allegedly occurred within a reasonable period of time before a notice of violation is issued.”
Accept: The CDE has revised the proposed subsection as suggested.
Comment A2: Section 11969.1: Mr. Moser states, “Some districts have improperly delegated the notice (of violation) or even the hearing function to staff or a committee. … The regulations should make clear that the Board of Trustees of the district (or the county board of education) must be involved in each stage of the proceedings.”
Reject: The regulations define “chartering authority” as the governing board of a school district, a county board of education, or the State Board of Education (SBE) that has granted a schools charter. The regulations specify that all actions in the revocation process are between the chartering authority and a charter school’s governing body as described in the school’s charter.
Comment A3: Section 11969.1(e): Mr. Moser states that charter schools are often limited to 3 minutes to respond to revocation charges while the district staff gets an unlimited time to present its “case” for revocation. “The regulations should ensure that the charter school gets equal time to present its case and an opportunity for rebuttal before the close of the hearing.” 

Reject: The CDE has no jurisdiction over how local boards conduct their meetings. California Education Code (EC) Section 47608 specifies that all meetings of the governing boards of the school district and the county board of education shall comply with the Ralph M. Brown Act (Brown Act). Section 54954.3(b) of the Brown Act authorizes these bodies to adopt regulations to assist in processing comments from the public and specifies that the bodies may establish procedures for public comment as well as specifying reasonable time limitations on particular topics or individual speakers.
Comment A4: Section 11969.1(e): Mr. Moser states, “The record on appeal of the revocation should automatically include a tape of the (public hearing concerning revocation) meeting.” 
Reject: The CDE believes that the contents of the proposed record on appeal as detailed in these regulations are sufficient for the reviewing body to make findings on the appeal of a charter revocation in accordance with EC Section 47607.

Comment A5: Mr. Moser states, “It would be helpful if the regulations stressed that revocation affects the fundamental vested rights of employees, parents and students.”

Reject: The CDE believes that the proposed regulations recognize the fundamental vested rights of employees, parents, and students by codifying the procedures that a charter authorizer and charter school must follow before a charter is revoked. 
COLIN MILLER, CALIFORNIA CHARTER SCHOOLS ASSOCIATION (CCSA)
Comment B1: Mr. Miller recommends changing “charter school governing board” or “charter school governing entity” to “charter school governing body” described in the charter throughout the regulations to be more inclusive of the governance structures for all charter schools.

Accept: The CDE agrees and will make conforming changes throughout the regulations.
Comment B2, Sections 11969.3 and 11969.4: Mr. Miller states, “We believe that a public hearing is an essential element of any due process on revocation appeals and should be explicitly stated in the regulations.” 
Reject: A public hearing requirement is explicit in the Brown and Bagley-Keene Open Meeting Acts for action taken by a county board of education and the SBE, respectively. EC Section 47608 explicitly requires county boards of education to comply with the Brown Act. The SBE, if it chooses to act, follows the Bagley-Keene Open Meeting Act where all interested persons are permitted to address the SBE.
Comment B3, Section 11969.2: Mr. Miller states, “An authorizer that finds that a violation constitutes a ‘severe and imminent threat to the health or safety of its pupils’ may only bypass the Notice to Cure provisions in EC Section 47607(d). The provisions of EC Section 47607(c) still apply to any charter school that is being considered for revocation.” All charter schools being considered for revocation should receive a Notice of Intent to Revoke and have a public hearing regarding the allegations prior to the authorizer’s action to revoke.
Reject: The CDE disagrees with Mr. Miller’s interpretation of the statute. As such, the CDE rejects the proposed edits as inconsistent with the revocation procedures set forth in Education Code section 47607.
Comment B4, Section 11969.4: Mr. Miller states that the SBE is encouraged to consider timelines more aligned with those for districts and the county boards in considering revocation appeals.
Reject: The timeline for appeal to the SBE reflects the amount of time between two full SBE meeting cycles, which occur approximately every 60 days. The 150 and 165-day timeframes allow for the submission of additional materials by the respondent and the appellant.
Comment B5, Section 11965(c): Mr. Miller suggests revising the definition after SBE to add “or County Board of Education, as appropriate that the Charter School or authorizing entity….

Accept: The CDE has revised the proposed subsection to provide greater clarity.
Comment B6, Section 11965(d)(2): Mr. Miller suggests adding “and no sooner than 10” after “30.”

Reject: The CDE believes that this exceeds the requirements of the statute. 

Comment B7, Section 11965(f)(2): Mr. Miller suggests adding “…, and when each alleged violation occurred;”

Accept: The CDE has revised the proposed subsection to provide greater clarity, in alignment with Comment A1, above.
Comment B8, Section 11965(f)(3): Mr. Miller suggests modifying this section to read, “The period of time that the chartering authority has concluded is a reasonable period of time for the charter school to remedy and/or to respond to the identified violations.”
Accept in part: The CDE has revised the proposed subsection, and conforming amendments have been made throughout the proposed regulations.
Comment B9, Section 11968.5.1(a): Mr. Miller suggests adding “the chartering authority” to the list to receive the SSPI’s written notice.

Reject: The CDE believes that this exceeds the requirements for revocation set forth in Education Code section 47607.
Comment B10, Section 11968.5.1(a)(3): Mr. Miller suggests adding “and/or respond to” after “to remedy.”

Accept in part: The CDE has revised the proposed subsection to include “remedy or refute” the identified violation(s). Conforming changes have been made to all appropriate sections of the regulations. 
Comment B11, Section 11968.5.1(b): Mr. Miller suggests adding “and the chartering authority” after “…in the school’s charter.”

Reject: The CDE believes that this exceeds the requirements for revocation set forth in Education Code section 47607.
Comment B12, Section 11968.5.1(b)(1): Mr. Miller suggests adding “a plan of corrective action” after refutation.

Reject: The CDE believes that there is nothing in EC Section 47604.5 that limits the SBE’s ability to accept a corrective action plan in lieu of revocation of a school’s charter.
Comments B13 and 14, Sections 11968.5.1(c) and (c)(2): Mr. Miller suggests adding “and the chartering authority” after “in the school’s charter.”

Reject: The CDE believes that this exceeds the requirements for revocation set forth in Education Code section 47607.
Comment B15, Section 11968.5.1(d): Mr. Miller suggests adding “and the charter school, the chartering authority, and members of the public shall have an opportunity to address the board.”
Reject: SBE meetings are conducted in accordance with the Bagley-Keene Act that requires providing an opportunity for members of the public to directly address the SBE on any item under the SBE’s jurisdiction.
Comment B16, Section 11968.5.1(e): Mr. Miller suggests adding Section 11968.5(e) to read, “The SSPI shall notify the charter school and the chartering authority of the date, time, and place of the SBE’s public meeting and be provided with (provide) copies of all information provided to board members about the SSPI’s recommendation.”

Reject: The CDE believes that this additional language is unnecessary because SBE meetings are held in accordance with the Bagley-Keene Act, which requires posting the public notice 10 days prior to each meeting.
Comment B17, Section 11969.1: Mr. Miller suggests adding “Nothing in this section through section 11969.4 shall be interpreted as limiting a charter school’s right or opportunity to immediately seek judicial remedies for a chartering authority’s alleged procedural violation of Education Code Section 47607.”
Reject: Charter schools already have the right to seek judicial remedies after all administrative remedies have been exhausted. These regulations speak to administrative remedies and not judicial remedies. As such, these regulations address and make more specific the procedural requirements for a revocation and revocation appeal pursuant to Education Code section 47607.
Comment B18, Section 11969.1(a): Mr. Miller suggests revising this section to read, “The chartering authority shall take action in a public meeting to deliver a Notice of Violation to the charter school governing body as described in the school’s charter. The chartering authority shall provide the charter school with at least 72 hours notice of any pending action to consider issuing a Notice of Violation.”

Reject: Education Code section 47607 requires that the chartering authority notify the charter school of any violation that may lead to revocation. Proposed section 11965(f) defines the Notice of Violation as a written notice, which clarifies the statutory language. When a governing board of a school district or a county board of education acts on an item, it must do so in public meeting and properly noticed in accordance with the Brown Act, and as required by Education Code section 47608.
Comment B19: Section 11969.1(c): Mr. Miller suggests adding “in a public meeting,” before “…evaluate the response….”
Reject: When a governing board of a school district or a county board of education acts on an item, it must do so in public meeting and properly noticed in accordance with the Brown Act, and as required by Education Code section 47608.
Comment B20, Section 11969.1(c)(1): Mr. Miller suggests revising this section to read, “If the chartering authority finds that the charter school has substantially failed to refute to the chartering authority’s satisfaction, or remedy a violation identified in the Notice of Violation, it may act to issue a Notice of Intent to Revoke, including the notice of facts in support of the revocation….”

Reject: The existing language in the regulations includes the term “substantial evidence,” pursuant to the language in Education Code section 47607. The CDE believes that the language proposed by Mr. Miller exceeds the statutory language.
Comment B21, Section 11969.1(c)(2): Mr. Miller suggests rewriting this section to read, “If the chartering authority finds that the remedy and/or response provided by the charter sufficiently resolves the issues identified in the Notice of Violation, act to accept the remedy and/or response as resolution of the violation, ….”

Reject: The CDE believes that the existing language in the proposed regulations produces that same outcome as that intended by Mr. Miller’s proposal.
Comment B22, Section 11969.1(d): Mr. Miller suggests deleting “is void” and rewriting the end of this section to read, “…the process is terminated and the Notice of Violation shall have no force and effect.”
Accept in part: The CDE has revised the proposed subdivision to provide greater clarity.
Comment B23, Section 11969.1(e): Mr. Miller suggests inserting the following after the first sentence, “No later than 72 hours before the public hearing, the chartering authority shall provide the charter school with all documents and materials that will be used to consider the revocation. At the public hearing, the chartering authority shall present the evidence supporting the recommendation to revoke and representatives of the charter school and of the general public shall have an equal opportunity to address the board regarding the allegations and evidence presented.”

Reject: Much, if not all, of such documentation could have already been provided to the charter school in its Notice of Violation and the Notice of Intent to Revoke. To require additional production of documents exceeds the scope of Education Code section 47607 and would impose an undue burden on the chartering authority.

Comment B24, Section 11969.1(g): Mr. Miller suggests deleting “is void” and rewriting the end of this section to read, “…the process is terminated and the Notice of Violation shall have no force and effect.

Accept in part: This subdivision has been revised to provide greater clarity.
Comment B25: Section 11969.2(a): Mr. Miller suggests revising the language after section 11969.1 to read, “(a) through (d) and may immediately issue a Notice of Intent to revoke by Determination of a Severe and Imminent Threat to Pupil Health or Safety to the charter school governing body as described in the school’s charter and proceed in accordance with section 11969.1(e) through (g).”

Reject: The suggested revision changes the statute’s direction that allows for immediate revocation of a school’s charter to protect pupils if the chartering authority determines in writing that there is a severe and imminent threat to pupil health or safety. Under these proposed regulations, the charter school has the option to appeal a revocation decision pursuant to proposed section 11969.2(b).
Comment B26, Section 11969.3: Mr. Miller suggests adding section (a)(1). “Within 30 calendar days of receipt of a Final Decision revoking the school’s charter, the charter school governing board as described in the school’s charter, shall notify the SSPI that it intends to appeal the revocation decision and request continuation of funding during the appeal.”

Reject: The allowance for continued funding is already provided in Education Code section 47607(i), therefore this addition is unnecessary.
Comment B27, Section 11969.3: Mr. Miller suggests adding section (a)(2). “Within 10 days of the request for continued funding, the SSPI shall notify the school whether it will continue to qualify for funding in accordance with EC Section 47607(i). In making that determination, the SSPI shall not deny continued funding unless the primary and most substantial findings for the revocation were related to EC sections 47607(c)(3) and (4).”
Reject: Education Code section 47607(i) specifies the conditions under which funding shall continue. The statute clearly states the criteria by which the SSPI shall continue to recognize and fund a charter school during the pendency of an appeal.
Comment B28, Section 11969.3(a): Mr. Miller suggests adding the following, “The notice shall contain the following documents, except that the charter school shall not be responsible for providing these documents if the chartering authority did not provide them to the charter school as required in Section 11969.1, or if the documents are not available at the time of the filing. In such case, the chartering entity (authority) shall provide the materials upon request of the county office (board) of education.”

Accept in part: The CDE has added “if available” to proposed sections 11969.3(a)(2) and (a)(5) to recognize that evidence of a final vote and minutes of the public meeting at which the revocation hearing was heard might not be available to the charter school immediately after the revocation hearing, and prior to the deadlines for the submission of an appeal to a county board of education. If a revocation appeal is submitted to the SBE and such documents are not available to the appellant, the SBE may elect to request such documents from the relevant governing body. 
Comment B29, Section 11969.3(a): Mr. Miller suggests adding section (8) to read, “If the school was revoked pursuant to 11969.2, provides all information the chartering authority relied on in making the determination of a ‘Severe and Imminent Threat to the Health and Safety of the pupils’.”
Reject: The CDE believes that the proposed regulations already provide a clear appeal process for charter schools that are revoked pursuant to section 11969.2. It is clear in section 11969.2 that the appeal process shall follow the provisions in proposed sections 11969.3, 11969.4, and 11969.5.
Comment B30, Section 11969.3: Mr. Miller suggests adding a new subdivision (c) to read, “The county board shall hold a public hearing to consider the appeal within 60 days of receipt of a Notice of Appeal. No later than 10 days before the public hearing, the county board shall provide the charter school with all documents and materials that will be used to consider the appeal. At the public hearing, the county board shall present the evidence and representatives of the charter school and of the general public shall have an equal opportunity to address the board regarding the allegations and the evidence presented.”

Reject: The suggested new section exceeds the statutory language in Education Code section 47607(f)(3) that provides a county board of education the option to not act on an appeal of a charter revocation.
Comment B31, Section 11969.3(b)(3): Mr. Miller suggests add “respond to” after “school’s ability to refute.”

Reject: The CDE believes that the current language, “refute or remedy,” is sufficient, and that adding “respond to” does not add clarification to the subsection.
Comment B32, Section 11969.3(c): Mr. Miller suggests adding “the charter school” before “the CDE and the chartering authority.”

Reject: Education Code section 47607(k) specifies to whom the final decision of revocation shall be issued.
Comment B33, Section 11969.4(b): Mr. Miller suggests adding “except that the charter school shall not be responsible for providing these documents if the chartering authority or the county board did not provide them to the charter school or if the documents are not available at the time of the filing. In such case, the chartering entity (authority) shall provide the materials upon request of the county board of education.”

Accept in part: The CDE has added “if available” to proposed sections 11969.4(b)(2) and (b)(5) to recognize that evidence of a final vote and minutes of the public meeting at which the revocation hearing was heard might not be available to the appellant immediately after the revocation hearing, and prior to the deadlines for the submission of an appeal to the SBE. If a revocation appeal is submitted to the SBE and such documents are not available, the SBE may elect to request such documents from the relevant governing body.
Comment B34, Section 11969.4(b); Mr. Miller suggests adding a new subdivision (6) to read, “All information the chartering authority relied on in making the determination of a ‘Severe and Imminent Threat to the Health and Safety of the Pupils,’ if the school was revoked pursuant to 11969.2.”
Reject: The CDE believes that the proposed regulations already provide a clear appeal process for charter schools that are revoked pursuant to section 11969.2. It is clear in section 11969.2 that the appeal process shall follow the provisions in proposed sections 11969.3, 11969.4, and 11969.5.

Comment B35, Section 11969.4(c): Mr. Miller suggests deleting “Within 30 calendar days” and inserting “When.” He also suggests inserting “also” before “submit.”
Accept: The CDE has revised this subdivision to provide greater clarity.
Comment B36, Section 11969.4(d): Mr. Miller suggests changing 30 calendar days as the timeline for a respondent to submit a written opposition to an appeal to the SBE to 15 calendar days. 
Reject: The CDE believes that the 30-day timeline is reasonable to allow the respondent sufficient time to respond in writing to the appellant’s arguments. The 30-day timeline also aligns with the 30-day timeline provided for the appellant to prepare and submit materials and a written argument, as provided in proposed section 11969.4(a).
Comment B37, Section 11969.4: Mr. Miller suggests adding a new section (f) to read, “The state board shall hold a public hearing to consider the appeal within 120 days of the receipt of the Notice of Appeal. No later than 10 days before the public hearing, the state board shall provide the charter school with all documents and materials that will be used to consider the appeal. At the public hearing, representatives of the charter school and of the general public shall have an equal opportunity to address the board.”

Reject: The CDE believes that adding this section is unnecessary because the 120-day timeline is already included in the current proposed section 11969.4(f). Additionally, all SBE meetings are conducted in accordance with the Bagley-Keene Open Meeting Act, therefore details related to the manner in which the SBE conducts a public hearing are also unnecessary.
Comment B38, Section 11969.4(g), previously (f): Mr. Miller suggests revising this section to read, “If the SBE does not take action within 60 calendar days following the public hearing, the appellant is deemed to have exhausted its administrative remedies.”

Reject: The 120-day timeline in proposed section 11969.4(f) reflects the amount of time between two full SBE meeting cycles, which occur approximately every 60 days.
PAUL C. MINNEY, MIDDLETON, YOUNG & MINNEY, LLP

Comment C1: Mr. Minney suggests that a provision should be added to the regulations clarifying that if the SBE overturns a revocation that the charter school shall qualify as a charter school for funding and for all of the purposes, etc.
Reject: Education Code section 47607(j) includes this language when a county board overturns a district decision, but the statute in silent when the SBE overturns a revocation decision. The CDE believes that the addition of Mr. Minney’s proposed comment would exceed scope of the statute.
Comment C2, Section 11965(d): Mr. Minney suggests adding “adopted in an open public hearing wherein the charter school has been provided at least five working days advance notice of the meeting in which the chartering authority will consider issuance of the Notice of Intent to Revoke, or a Notice of Violation issued in accordance with these regulations. This written notice shall identify and include all of the following:”
Reject: Education Code section 47607 requires that the chartering authority notify the charter school of any violation that may lead to revocation. The CDE believes that the proposed regulations clearly define the Notice of Violation and the Notice of Intent to Revoke as a written notice, which clarifies the statutory language. When a governing board of a school district or a county board of education acts on an item, it must do so in public meeting and properly noticed in accordance with the Brown Act, and as required by Education Code section 47608.
Comment C3, Section 11965(d)(1): Mr. Minney suggests revising this section to read, “All evidence relied upon and reviewed by the chartering authority in an open public meeting ….”

Reject: The CDE believes that the proposed regulations clearly define the Notice of Intent to Revoke as a written notice, which clarifies the statutory language. When a governing board of a school district or a county board of education acts on an item, it must do so in public meeting that has been properly noticed in accordance with the Brown Act, and as required by Education Code section 47608.
Comment C4, Section 11965: Mr. Minney suggests adding a definition section defining the public hearing rights and obligations of the charter school and school district.

Reject: Education Code section 47608 specifies that all meetings of the governing board of a school district and a county board of education comply with the provisions of the Brown Act. The Brown Act sets forth public hearing rights and obligations.
Comment C5, Section 11965(d) and (f): Mr. Minney suggests expanding these sections to read “…adopted in an open public meeting wherein the charter school has been provided at least five working days advance notice of the meeting in which the chartering authority will consider issuance of the Notice of Intent to Revoke(Notice of Violation),…. This written notice shall identify and include all of the following:”
Reject: The CDE believes that these changes exceed the requirements Education Code section 47608 and the Brown Act.
Comment C6, Section 11965(d)(1) and (f)(2): Mr. Minney suggests adding “and reviewed” after “upon” and inserting “in an open public meeting” after “chartering authority.”
Reject: The CDE believes that the proposed regulations clearly define the Notice of Intent to Revoke as a written notice, which clarifies the statutory language. When a governing board of a school district or a county board of education acts on an item, it must do so in public meeting and properly noticed in accordance with the Brown Act, and as required by Education Code section 47608. The CDE believes that adding Mr. Minney’s proposed comment would exceed the requirements of the Brown Act and Education Code section 47608.
Comment C7, Section 11969.1: Mr. Minney suggests that CDE/SBE consider a different numbering system because this numbering sequence is used for the Title 5 regulations implementing the Proposition 39 regulations.
Accept: The CDE has revised the numbering sequence.
Comment C8, Section 11969.1(b)(1): Mr. Minney suggests adding “or proposed” after ”remedial action taken.”
Accept: The CDE has revised this subdivision to include the additional language.
Comment C9, Section 11969.1(c): Mr. Minney suggests adding “in an open public meeting with no less than five working days notice to the charter school” after “the chartering authority shall”
Reject: The CDE believes that these changes exceed the requirements of the Brown Act and Education Code section 47608.
Comment C10, Section 11969.1(e):  Mr. Minney suggests adding, “which shall be during a regular meeting of the chartering authority.”

Reject: Education Code section 47607(e) states that the public hearing shall be in the normal course of business.

Comment C11, Section 11969.1(e): Mr. Minney suggests adding “in an open public meeting with no less than five working days notice to the charter school”
Reject: The CDE believes that these changes exceed the requirements of the Brown Act and Education Code section 47608.
Comment C12, Section 11969.3(a): Mr. Minney suggests replacing “county board of education” with “county office of education.”
Reject: “County board of education” is used in Education Code section 47607.

Comment C13, sections 11969.3(a)(2) and (a)(5) and 11969.4(b)(2) and (b)(5): Mr. Minney suggests adding “if available.”

Accept: The addition of “if available” is accepted in four places and the language has been added.
Comment C14, Section 11969.3(b)(2): Mr. Minney is questioning if “charter school” should be “chartering authority.”
Reject: Charter school is correct in this section.
Comment C15, Section 11969.4(f): Mr. Minney suggests changing the 120, 150, and 165 calendar days to 120 days.

Reject: The 120-day timeline reflects the amount of time between two full SBE meeting cycles, which occur approximately every 60 days. The 120, 150, and 165-day timelines allow sufficient time for appellants and respondents to submit written arguments, as provided in proposed sections 11969.4(b) through (e), for inclusion in SBE deliberations. 
After the 45-day comment period, the following changes were made to the proposed text of the regulations and sent out for a 15-Day comment period.
General changes were made to the regulations to include renumbering to reflect deletions or additions. Where applicable, “State Board of Education” was replaced with “SBE”, “local educational agency” was replaced with “LEA”, and “charter school governing board or governing entity described in the school’s charter” was replaced with “charter school’s governing body as described in the school’s charter” to provide greater clarity and be more inclusive of different governance structures that a charter school may employ.
SECTION 11965 is amended to read:


(c) “Notice of Appeal to the State Board of Education” means a written document notifying the county board of education or the SBE, as appropriate, that the charter school’s governing body as described in the school’s charter, or the district chartering authority entity noticing the SBE is appealing the decision to revoke or reverse the revocation of a school’s charter.
Subdivision (c) is amended to provide greater clarity by making this definition applicable to appeals submitted to both a county board of education and the SBE. The definition also identifies a charter school as a “charter school’s governing body as described in the school’s charter” to provide greater clarity and be more inclusive of different governance structures that a charter school may employ.


(f)(2) All evidence relied upon by the chartering authority in determining the charter school engaged in any of the acts or omissions identified in subdivision(f)(1) including the date and duration of the alleged violation(s), showing the violation(s) is/are both material and uncured, and that the alleged violation(s) occurred within a reasonable period of time before a notice of violation is issued; and
Subdivision (f)(2) is amended to clarify the specific content of the Notice of Violation provided by the chartering authority to the charter school. The amendment provides greater clarity for the charter school regarding the alleged violations and how to respond to the violations, and will provide a more complete administrative record for the reviewing bodies should a revocation decision be appealed.


(f)(3) The period of time that the chartering authority has concluded is a reasonable period of time for the charter school to remedy or refute the identified violation(s). In identifying the time period that will serve as the charter school’s reasonable opportunity to remedy the identified violation(s), the chartering authority shall consider the amount of time reasonably necessary to remedy each identified violation, which may include the charter school’s estimation as to the anticipated remediation time.
Subdivision (f)(2) is amended to provide a charter school the opportunity to refute an alleged violation. This language reflects the option for a charter school to provide a range of responses in responding to an alleged violation, which will allow a more tailored response by a charter school that best fits the circumstances of the alleged violation.

SECTION 11968.5.1 is amended to read:


(a)(3) The period of time that will serve as the opportunity to remedy or refute the identified violation(s) by the charter school’s governing body as board or governing entity described in the school’s charter. 

Subdivision (a)(3) includes a conforming amendment to replace “charter school governing board or governing entity described in the school’s charter” with “charter school’s governing body as described in the school’s charter” to provide greater clarity and be more inclusive of different governance structures that a charter school may employ. The amendment provides a charter school the opportunity to refute an alleged violation. This language reflects the ability of a charter school to provide a range of responses in responding to an alleged violation, which will allow a more tailored response by a charter school that best fits the circumstances of the alleged violation.
SECTION 11968.5.2 is amended to read:


(b)(1) Submit to the chartering authority a detailed, written response addressing each identified violation which shall include the refutation, or remedial action taken, or proposed remedial action by the charter school specific to each alleged violation. The written response shall be due by the end of the remedy period identified in the Notice of Violation.
Subdivision (b)(1) is amended to reflect the option for a charter school to provide a range of responses in responding to an alleged violation, which will allow a more tailored response by a charter school that best fits the circumstances of the alleged violation.


(d) If the chartering authority does not act, as specified in subdivision (c), within 60 calendar days of the conclusion of the remedy period specified in the Notice of Violation, the revocation process is terminated and the Notice of Violation is void.

Subdivision (d) is amended to provide greater clarity when a chartering authority does not act to issue a Notice of Intent to Revoke by specifying that the inaction both terminates the revocation process and renders the Notice of Violation void.

(g) If the chartering authority does not act to issue a Final Decision within the timeframe specified in subdivision (e), the revocation process is terminated and the Notice of Intent to Revoke is void.
Subdivision (g) is amended to provide greater clarity when a chartering authority does not act to issue a Final Decision by specifying that the inaction both terminates the revocation process and renders the Notice of Intent to Revoke void. 

SECTION 11968.5.4 is amended to read:


(a)(2) Includes evidence of the final vote of the chartering authority, if available;

and


(a)(5) Includes minutes of any public meeting at which the chartering authority considers or makes its decision to revoke the school’s charter, if available;

Subdivisions (a)(2) and (a)(5) are amended to allow for the possibility that evidence of the final vote of the chartering authority may not be available to the charter school within 30 days of the deadline for submitting an appeal to the county board of education.

SECTION 11968.5.5 is amended to read:

(b)(2) Evidence of the final vote of the chartering authority if available;
Subdivision (b)(2) is amended to allow for the possibility that evidence of the final vote of the chartering authority may not be available to the charter school within the allotted time for submitting an appeal to the SBE.


(b)(5) Minutes of any public meeting at which the chartering authority considers or makes its decision to revoke the school’s charter if available.

Subdivision (b)(5) is amended to allow for the possibility that evidence of the final vote of the chartering authority may not be available to the charter school within the allotted time for submitting an appeal to the county board of education.


(c) Within 30 calendar days of submitting At the same time the appellant submits its Notice of Appeal to the State Board of Education SBE, the appellant shall also submit to the SBE a written argument in the form of a brief or letter. This written argument shall:

Subdivision (c) is amended to expedite the revocation appeal process by requiring the appellant to submit a written argument at the same time it submits its Notice of Appeal to the SBE. The amendment ensures a speedy revocation process for the appellant, the respondent, and the SBE. 
ALTERNATIVES DETERMINATION

The SBE has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to affected private persons that the proposed regulation.
LOCAL MANDATE DETERMINATION 
The proposed regulations do not impose any mandate on local agencies or school districts.
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Title 5. EDUCATION

Division 1. California Department of Education

Chapter 11. Special Programs

Subchapter 19. Charter Schools

Article 2. General Provisions

§ 11965. Definitions.

  
For the purposes of this Article and Article 2.5, the following definitions shall apply: 

  
(a) “Chartering authority” means the entity that grants a school’s charter and includes the following:

  
(1) “County chartering authority” means a county board of education that has granted a school’s charter. In making specific the provisions of Education Code section 47607(g)(1), these regulations use the term “county chartering authority” where Education Code section 47607(g)(1) uses the term “county office of education.”

  
(2) “District chartering authority” means the governing board of a school district that has granted a school’s charter. In making specific the provisions of Education Code section 47607(f)(1), these regulations use the term “district chartering authority” where Education Code section 47607(f)(1) uses the term “school district.”

  
(3) “State chartering authority” is the State Board of Education (SBE) when the SBE has granted a school’s charter. The SBE acts as a state chartering authority when it approves the operation of a charter school that has been denied by a local educational agency (LEA) and when it approves the operation of a state charter school pursuant to Education Code section 47605.8.
  
(b) “Final Decision” means the final written decision of the chartering authority to either revoke or decline to revoke a school’s charter.

  
(c) “Notice of Appeal to the State Board of Education” means a written document notifying the county board of education or the SBE, as appropriate, that the charter school’s governing body as described in the school’s charter, or the district chartering authority entity noticing the SBE is appealing the decision to revoke or reverse the revocation of a school’s charter.

  
(d) “Notice of Intent to Revoke” means the written notice of a chartering authority’s decision to pursue revocation of a school’s charter due to the charter school’s failure to remedy one or more violations identified in the Notice(s) of Violation. This notice shall identify all of the following:

  
(1) All evidence relied upon by the chartering authority in determining that the charter school failed to remedy a violation pursuant to this section;

  
(2) The date and time at which the chartering authority will hold a public hearing concerning revocation, which shall be held no more than 30 calendar days after the chartering authority issues this notice.

  
(e) “Notice of Revocation by Determination of a Severe and Imminent Threat to Pupil Health or Safety” means the written notice of a chartering authority’s decision to revoke a school’s charter due to a severe and imminent threat to the health or safety of the pupils. This notice shall identify all of the following:

  
(1) The location of the facility;


(2) The provisions of Education Code section 47607(c) that the charter school has violated and a description of the emergency or urgent conditions that has resulted from this violation;


(3)  A description of how the condition(s) identified in subdivision (2) severely and imminently threatens the health or safety of pupils.


(4) For purposes of this article, “a severe and imminent threat to pupil health or safety” occurs when a charter school’s structures, systems or practices are in a condition that poses a threat to the health or safety of pupils while at school, and where the charter school has made no reasonable attempt to remedy the condition or no remedy exists to cure the condition. 


(5) For purposes of this article, “a severe and imminent threat to pupil health or safety” does not include any cosmetic or nonessential repairs or severe threats for which the school has initiated corrective action and has removed the pupils from any immediate danger.

  
(f) “Notice of Violation” means the written notice of a chartering authority’s identification of one or more specific alleged violations by the charter school based on the grounds for revocation specified in Education Code section 47607(c). This notice shall identify all of the following:

  
(1) The charter school’s alleged specific material violation of a condition, standard, or procedure set out in the school’s charter pursuant to Education Code section 47607(c)(1); the specific pupil outcome(s) identified in the school’s charter that the charter school allegedly failed to meet or pursue pursuant to Education Code section 47607(c)(2); the charter school’s alleged fiscal mismanagement or specific failure to follow generally accepted accounting principles pursuant to Education Code section 47607(c)(3); or the specific provision(s) of law that the charter school allegedly failed to follow pursuant to Education Code section 47607(c)(4), as appropriate.

  
(2) All evidence relied upon by the chartering authority in determining the charter school engaged in any of the acts or omissions identified in subdivision(f)(1) including the date and duration of the alleged violation(s), showing the violation(s) is/are both material and uncured, and that the alleged violation(s) occurred within a reasonable period of time before a notice of violation is issued; and

    
(3) The period of time that the chartering authority has concluded is a reasonable period of time for the charter school to remedy or refute the identified violation(s). In identifying the time period that will serve as the charter school’s reasonable opportunity to remedy the identified violation(s), the chartering authority shall consider the amount of time reasonably necessary to remedy each identified violation, which may include the charter school’s estimation as to the anticipated remediation time.   

  
(g)(a) “Private school” as that term is used in Education Code section 47602(b) means a school that meets the requirement set forth in Education Code sections 48222 and 48223.

  
(h)(b) For each charter school, “satisfactory progress,” as that term is used in Education Code section 47612, means uninterrupted progress (1) towards completion, with passing grades, of the substance of the course of study that is required for graduation from a non-charter comprehensive high school of the school district that authorized the charter school’s charter, that the pupil has not yet completed, (2) at a rate that is at least adequate to allow the pupil to successfully complete, through full-time attendance, all of that uncompleted coursework within the aggregate amount of time assigned by the chartering agency for the study of that particular quantity of coursework within its standard academic schedule. If the chartering agency authority is not a school district having at least one non-charter comprehensive high school, the applicable high school graduation requirements and associated time assignments shall be those for the comprehensive high school(s) of the largest unified school district, as measured by average daily attendance, in the county or counties in which the charter school operates.

  
For individuals with exceptional needs, as defined in Education Code section 56026, “satisfactory progress,” as that term is used in Education Code section 47612, means uninterrupted maintenance of progress towards meeting the goals and benchmarks or short-term objectives specified in his or her individualized education program made pursuant to U.S. Code, Title 20 U.S.C., Section 1414(d) until high school graduation requirements have been met, or until the pupil reaches an age at which special education services are no longer required by law.
  
(i) “School’s charter” is the document approved by the chartering authority, including any material revisions that have been approved by the chartering authority.


(j) “Statewide benefit charter” is a charter school authorized by the SBE to operate at multiple sites throughout the state pursuant to Education Code section 47605.8. In making specific the provisions of Education Code section 47605.8, these regulations use the term “statewide benefit charter” where Education Code section 47605.8 uses the term “state charter school.”
NOTE:  Authority cited:  Sections 33031, 47602(b) and 47612(b), Education Code. Reference:  Sections 47602(b), 47604.5, 47605.8, 47607 and 47612(b), Education Code; and 20 U.S.C. Section 1414(d), Title 20, U.S. Code.

Article 2.5. Establishment and Revocation

§ 11969. 11968.1. Numbering of Charter School Petitions.


(a) In accordance with subdivision (a) of section 47602 of the Education Code, the California Department of Education (CDE), on behalf of the State Board of Education SBE, shall establish and administer a numbering system to track the total number of charter schools authorized to operate in the state, based on the chronological order of the receipt of a complete charter petition and notification of charter approval by a local educational agency (LEA) or, in the case of a charter petition approved by the State Board of Education SBE, the date and time of the State Board's SBE’s approval.

(b) When the State Board of Education SBE approves a charter petition or receives notice that a charter petition has been approved by a local education agency LEA, the State Board of Education SBE shall assign a number to that charter petition in accordance with section 47602(a)(1) of the Education Code.
NOTE: Authority cited: Section 33031, Education Code. Reference: Section 47602, Education Code. 

§ 11968.5.1. Revocation of, or Other Action Related to, a Charter by the State Board of Education Upon Recommendation by the State Superintendent of Public Instruction Pursuant to Education Code sections 47604.5(a) and (b).
(a) Prior to making a recommendation to the SBE under Education Code sections 47604.5(a) and (b), the SSPI shall deliver a written notice to the charter school’s governing body as described in the school’s charter board or governing entity, the SBE charter liaison(s) and SBE Executive Director, as described in the school’s charter which identifies one or more specific alleged violations by the charter school based on the grounds specified in Education Code sections 47604.5(a) and (b). This notice shall identify all of the following:

  
(1) The charter school’s alleged gross financial mismanagement that jeopardizes the financial stability of the charter school pursuant to Education Code section 47604.5(a); or the charter school’s alleged illegal or substantially improper use of charter school funds for the personal benefit of any officer, director, or fiduciary of the charter school pursuant to Education Code section 47604.5(b); 

(2) All evidence relied upon by the SSPI in determining the charter school engaged in any of the acts or omissions identified in subdivision(a)(1); and.


(3) The period of time that will serve as the opportunity to remedy or refute the identified violation(s) by the charter school’s governing body as board or governing entity described in the school’s charter. 


(b) Upon receipt of a written notice, the charter school’s governing body as board or governing entity described in the school’s charter, if it chooses to respond, shall take the following actions:

  
(1) Submit to the SSPI a detailed, written response to each identified violation which shall include the refutation or remedial action taken by the charter school’s governing body as board or governing entity described in the school’s charter, specific to each identified violation. The written response shall be due by the end of the remedy period identified in the written notice.

  
(2) Attach to its written response supporting evidence of remedial action, if any, including written reports, statements, and other appropriate documentation. 

  
(c) After conclusion of the remedy period, the SSPI shall evaluate the response of the charter school board or the governing entity described in the school’s charter, if submitted, and shall take one of the following actions:

  
(1) Make a recommendation to the SBE to take appropriate action, including but not limited to, revocation of the school’s charter, and provide timely written notice of such action within 30 calendar days to the charter school’s governing body as board or governing entity described in the school’s charter; or
  
(2) Discontinue action and provide written notice of such action to the charter school’s governing body as board or the governing entity described in the school’s charter within 10 calendar days.


(d) In making a recommendation to the SBE to take appropriate action, including but not limited to, revocation of the school’s charter, the SSPI shall present written findings to the SBE at the next regularly scheduled board meeting,

NOTE: Authority: Section 33031, Education Code. Reference: Sections 47604.5 and 47607, Education Code.
§ 11969.1. 11968.5.2. Charter Revocation.

  
This section sequentially sets forth procedures the chartering authority shall complete for the revocation of a school’s charter pursuant to Education Code section 47607.
  
(a) The chartering authority shall deliver a Notice of Violation to the charter school’s governing body as board or governing entity described in the school’s charter.

  
(b) Upon receipt of a Notice of Violation, the charter school’s governing body board or governing entity as described in the school’s charter, if it chooses to respond, shall take the following actions:

  
(1) Submit to the chartering authority a detailed, written response addressing each identified violation which shall include the refutation, or remedial action taken, or proposed remedial action by the charter school specific to each alleged violation. The written response shall be due by the end of the remedy period identified in the Notice of Violation.

  
(2) Attach to its written response supporting evidence of the refutation or remedial action, if any, including written reports, statements, and other appropriate documentation. 

  
(c) After conclusion of the reasonable opportunity to remedy, the chartering authority shall evaluate the response of the charter school’s governing body as board or governing entity described in the school’s charter response to the Notice of Violation and any supporting evidence, if submitted, and shall take one of the following actions:

  
(1) If the chartering authority has substantial evidence that the charter school has failed to refute to the chartering authority’s satisfaction, or remedy a violation identified in the Notice of Violation, continue revocation of the school’s charter by issuing a Notice of Intent to Revoke to the charter school’s governing body as board or governing entity described in the school’s charter; or

  
(2) Discontinue revocation of the school’s charter and provide timely written notice of such action to the charter school’s governing body as board or governing entity described in the school’s charter.

  
(d) If the chartering authority does not act, as specified in subdivision (c), within 60 calendar days of the conclusion of the remedy period specified in the Notice of Violation, the revocation process is terminated and the Notice of Violation is void.

  
(e) On the date and time specified in the Notice of Intent to Revoke, the chartering authority shall hold a public hearing concerning revocation. No more than 30 calendar days after the public hearing (or 60 calendar days by written mutual agreement with the charter school) the chartering authority shall issue a Final Decision.
  
(f) The chartering authority shall provide a copy of the Final Decision to the CDE and its county board of education (unless the county board of education is also the chartering authority), within 10 calendar days of issuing the Final Decision.


(g) If the chartering authority does not act to issue a Final Decision within the timeframe specified in subdivision (e), the revocation process is terminated and the Notice of Intent to Revoke is void.

NOTE: Authority cited:  Section 33031, Education Code. Reference: Sections 47604.32 and 47607, Education Code.

§ 11968.5.3 11969.2. Charter Revocation When There is a Severe and Imminent Threat to the Health or Safety of Pupils.

  
This section sets forth procedures the chartering authority shall complete for the revocation of a school’s charter when the chartering authority has determined that any violation under Education Code section 47607(c) constitutes a severe and imminent threat to the health or safety of pupils.

  
(a) If there is a severe and imminent threat to pupil health or safety, the chartering authority is exempt from the requirements of section 11969.1 11968.5.2 and may immediately revoke the school’s charter by approving and delivering a Notice of Revocation by Determination of a Severe and Imminent Threat to Pupil Health or Safety to the charter school’s governing body as board or governing entity described in the school’s charter, the county board of education (unless the county board of education is also the chartering authority), and the CDE.

  
(b) Following the approval and delivery of the Notice of Revocation by Determination of a Severe and Imminent Threat to Pupil Health or Safety by the LEA local educational agency, the charter school may appeal to the county board of education or the SBE, as applicable, pursuant to Education Code sections 47607(f) and (g) and sections 11968.5.4, 11968.5.5 11969.3, 11969.4 and 11968.5.6 11969.5.
NOTE: Authority cited: Section 33031, Education Code. Reference: Sections 47604.32 and 47607, Education Code.

§ 11968.5.4 11969.3. Appeal of a District Charter Revocation to a County Board of Education.

  
This section establishes the procedures that a charter school and county office of education must follow if the charter school elects to appeal to a county board of education a district chartering authority’s Final Decision to revoke the school’s charter.

  
(a) Within 30 calendar days of receipt of a Final Decision revoking the school’s charter, the charter school’s governing body as board or governing entity described in the school’s charter, shall approve and deliver a written Notice of Appeal to the county board of education that:

  
(1) Includes a copy of the Notice of Violation, Notice of Intent to Revoke and the Final Decision issued pursuant to this article except that the charter school shall not be responsible for providing these documents if the chartering authority did not provide it to the charter school as required in section 11969.1 11968.5.2;


(2) Includes evidence of the final vote of the chartering authority, if available;

  
(3) Includes all evidence relied upon by the chartering authority in determining whether substantial evidence existed that the charter school failed to remedy one or more violations identified in the Notice(s) of Violation;


(4) Includes all evidence and correspondence submitted by the charter school’s governing body as board or governing entity described in the school’s charter in response to the chartering authority’s Notice of Violation and Notice of Intent to Revoke;


(5) Includes minutes of any public meeting at which the chartering authority considers or makes its decision to revoke the school’s charter, if available;

  
(6) Includes a written statement explaining why the charter school does not believe the district chartering authority’s factual findings are supported by substantial evidence; and
  
(7) Identifies any procedural omissions or errors the charter school alleges to have occurred in the revocation process.

    
(b) If the county board of education does not issue a written decision that explains whether, in the county board of education’s judgment, the district chartering authority’s factual findings are supported by substantial evidence within 90 calendar days of receiving a complete Notice of Appeal to the county board of education, the district chartering authority’s decision is upheld, pending any further appeal. 


(1) In determining whether the district chartering authority’s factual findings are supported by substantial evidence, the county board of education shall consider whether the district chartering authority provided the charter school’s governing body as board or governing entity described in the school’s charter a Notice of Violation, a reasonable opportunity to remedy the identified violation(s), a Notice of Intent to Revoke, a public hearing, and  Final Decision, pursuant to Articles 2 and 2.5 and Education Code sections 47607(c) through (e).   


(2) If the charter school submits a response to the Notice of Violation pursuant to section 11969.1 11968.5.2(b), the county board of education shall, in determining whether the district chartering authority’s factual findings are supported by substantial evidence, consider whether the charter school complied with the procedures set forth in that section.


(3) The county board of education shall also consider whether an alleged procedural deficiency negatively impacted the charter school’s ability to refute or remedy the alleged violation or the chartering authority’s ability to comply with its procedural obligations or authorizing duties.

  
(c) The county board of education shall provide the CDE and the chartering authority a copy of its written decision within 10 calendar days of approval.
NOTE: Authority cited: Section 33031, Education Code. Reference: Sections 47604.32 and 47607, Education Code.
§ 11968.5.5 11969.4. Appeal of Charter Revocation to the State Board of Education and Submission of the Administrative Record.

  
(a) If the district chartering authority or the charter school’s governing body as board or governing entity described in the school’s charter elects to appeal to the SBE, the appellant shall approve and deliver a written Notice of Appeal to the State Board of Education to the SBE within 30 calendar days of receiving a written decision by the county board of education, upon the expiration of 90 calendar days pursuant to section 11969.3 11968.5.4(b), or a county chartering authority’s Final Decision.


(b) The appellant shall, at the same time it delivers a Notice of Appeal to the State Board of Education SBE, deliver to the SBE the following information:


(1) The appellant’s Notice of Appeal to the State Board of Education SBE, which shall include copies of the Notice of Violation, Notice of Intent to Revoke, the Final Decision, the Notice of Appeal, and the county board of education’s written decision, as applicable;


(2) Evidence of the final vote of the chartering authority if available;

  
(3) Evidence relied upon by the chartering authority in determining whether substantial evidence existed that the charter school failed to refute to the chartering authority’s satisfaction or remedy one or more violations identified in the Notice(s) of Violation;


(4) Evidence and correspondence submitted by the charter school’s governing body as board or governing entity described in the school’s charter in response to the chartering authority’s Notice of Violation and Notice of Intent to Revoke; and


(5) Minutes of any public meeting at which the chartering authority considers or makes its decision to revoke the school’s charter if available.


(6) These documents should be individually and sequentially numbered, one number per page.

  
(c) Within 30 calendar days of submitting At the same time the appellant submits its Notice of Appeal to the State Board of Education SBE, the appellant shall also submit to the SBE a written argument in the form of a brief or letter. This written argument shall:


(1) contain a summary of the procedural and substantive facts limited to matters in the record;


(2) contain a summary of the arguments in support of the appellant’s position that the chartering authority and/or the county board of education erred in its decision;


(3) contain specific citations to the administrative record in support of each argument presented; 


(4) be individually and sequentially numbered, one number per page; and


(5) be delivered to the respondent within five calendar days of delivery to the SBE.


(d) If the respondent chooses to submit a written opposition to the SBE, it must do so within 30 calendar days of the delivery of the appellant’s written argument to the SBE. This written opposition shall be in the form of a brief or letter and shall: 


(1) contain a summary of the procedural and substantive facts limited to matters in the record as submitted to the chartering authority and the county board of education, as appropriate;


(2) contain a summary of the arguments in support of the respondent’s position that the chartering authority and/or the county board of education did not err in its decision;


(3) contain specific citations to the administrative record in support of each argument presented; 


(4) be individually and sequentially numbered, one number per page; and


(5) be delivered to the appellant within five calendar days of delivery to the SBE.


(e) Within 15 calendar days of the delivery of the respondent’s written argument to the SBE, the appellant may submit to the SBE a written reply to the respondent’s written argument in the form of a brief or letter. If submitted, this written argument shall:


(1) contain a summary of the arguments refuting the arguments raised in respondent’s opposition;


(2) contain specific citations to the administrative record in support of each argument presented; 


(3) be individually and sequentially numbered, one number per page; and


(4) be delivered to the appellant within five calendar days of delivery to the SBE.

  
(f) If the SBE does not take action within 120 calendar days following the receipt of the appellant’s written argument, if submitted pursuant to subdivision (c); or within 150 days following the receipt of the respondent’s written opposition, if submitted pursuant to subdivision (d); or within 165 days following the receipt of the appellant’s written reply, if submitted pursuant to subdivision (e); whichever is later, the appellant is deemed to have exhausted its administrative remedies.

NOTE: Authority cited: Section 33031, Education Code. Reference: Sections 47604.5 and 47607, Education Code.
Article 3. Facilities for Charter Schools.

§ 11969.1 11969.10. Purpose and Stipulation.

  
(a) This article governs provision of facilities by school districts to charter schools under Education Code section 47614.

  
(b) If a charter school and a school district mutually agree to an alternative to specific compliance with any of the provisions of this article, nothing in this article shall prohibit implementation of that alternative, including, for example, funding in lieu of facilities in an amount commensurate with local rental or lease costs for facilities reasonably equivalent to facilities of the district.

NOTE: Authority cited: Sections 33031 and 47614(b), Education Code. Reference: Section 47614, Education Code.
§ 11969.2 11969.11. Definitions.

§ 11969.3 11969.12. Conditions Reasonably Equivalent.

§ 11969.4 11969.13.Operations and Maintenance.

§ 11969.5 11969.14. Availability.

§ 11969.6 11969.15. Location.

§ 11969.7 11969.16. Charges for Facilities Costs.

§ 11969.8 11969.17. Reimbursement Rates for Over-Allocated Space.

§ 11969.9 11969.18. Procedures and Timelines for the Request for, Reimbursement for, and Provision of, Facilities.

§ 11969.10 11969.19. Mediation of Disputes.

§ 11969.11 11969.20. Operative Date of Changes.
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