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CALIFORNIA STATE BOARD OF EDUCATION
September 2010 AGENDA
 FORMCHECKBOX 
 Specific Waiver

	SUBJECT

Request by Orcutt Union Elementary School District, under the authority of California Education Code Section 41382, to waive portions of Education Code sections 41376 (a), (c), and (d) and 41378 (a) through (e), relating to class size penalties for kindergarten through grade three. For kindergarten, the maximum overall class size average is 31 to one with no class larger than 33. For grades one to three, the maximum overall class size average is 30 to one with no class larger than 32. The district requests to increase its maximum overall average to 33 and its maximum individual class size to 35 to one for kindergarten through grade three, retroactively for fiscal year 2009-10 and prospectively for 2010-11.
Waiver Number: 19-6-2010
	 FORMCHECKBOX 
   Action
 FORMCHECKBOX 
   Consent



	RECOMMENDATION


 FORMCHECKBOX 
  Approval    FORMCHECKBOX 
 Approval with conditions   FORMCHECKBOX 
  Denial 
The California Department of Education, based on the finding below, recommends that the class size penalty in kindergarten through grade three will be waived provided that the overall average is not larger than 33 to one and no class is larger than 35 to one. 
Finding: Given the extremely challenging fiscal environment presently facing all California schools and the specific financial circumstances described by the district in its waiver application, the State Board of Education (SBE) finds that the district's continued ability to maintain the delivery of instruction and required program offerings in all core subjects, including reading and mathematics, will be seriously compromised by the financial penalties the district would otherwise incur without the requested waiver. In these circumstances, the SBE finds specifically that the class size penalty provisions of EC sections 41376 and 41378 will, if not waived, prevent the district from developing more effective educational programs to improve instruction in reading and mathematics in the classes specified in the district's application.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


Since September 2009, the SBE has approved all grades kindergarten through grade three class size penalty waiver requests. Before the September 2009 board meeting, no waivers had been approved since 1999.

This district meets the criteria for the SBE Streamlined Waiver Policy, available at 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION (Cont.)


http://www.cde.ca.gov/re/lr/wr/documents/sbestreamlined.doc, wherein achieving an Academic Performance Index (API) of 800 or above in the current scoring cycle 
results in this waiver being scheduled for the consent calendar. Orcutt Union Elementary School District (UESD) has a 2009 API of 825 and met 24 out of 27 Adequate Yearly Progress criteria. 
	SUMMARY OF KEY ISSUES


Education Code (EC) Section 41382 allows the SBE to approve an exemption to the class size penalties assessed for grades kindergarten through grade three if the associated statutory class size requirements prevent the school and school district from developing more effective educational programs to improve instruction in reading and mathematics. Under this authority, Orcutt UESD is requesting a waiver of subdivision (a) through (e) of EC Section 41378, which provides for a penalty if the average class size on a district-wide basis for kindergarten exceeds 31 students and individual class levels exceed 33, and subdivisions (a), (c), and (d) of EC Section 41376, which provides for a penalty if the average class size on a district-wide basis for grades one to three exceeds 30 students, and individual class levels exceed 32. Since this particular statute regarding class size limits was written in 1964, given the current fiscal environment in school districts statewide, consideration of this and similar waivers is warranted.
The requested flexibility will help the district remain solvent and address serious revenue loss. The district’s board recognizes the serious fiscal challenges and agreed to increase class sizes for kindergarten for the 2009-10 fiscal year. After cutting the district’s budget since 2002-03 due to an on-going State fiscal crisis, and declining enrollment, the district claims it has no room left to eliminate positions, which leaves class size and reduced compensation as the most likely solutions to remain solvent. The district states that without the waiver, the core reading and math programs will be compromised by the fiscal penalties incurred (See Attachment 2).
For the 2010-11 fiscal year the district needs to reduce its budget by approximately $3 million. Based on the 2009-10 Second Principal Apportionment data, the penalty for 2009-10 was $281,594 and the penalty for 2010-11 will be approximately the same.
According to the district, the current bargaining union contracts do not have a cap on class sizes for any grade level. The union has taken a neutral position on this waiver.

The Department recommends, based on the finding above, that the class size penalty in kindergarten through grade three be waived provided the overall average is not greater than 33 to one and no class is larger than 35 to one. Should the district exceed these levels in fiscal year 2010-11, a penalty would be applied.
Demographic Information: Orcutt UESD has a student population of 4,329 and is located in a rural city in Santa Barbara County. 
Authority for Waiver: EC Section 41382
Period of request: July 1, 2009, to June 29, 2011

Local board approval date(s): June 10, 2010
Bargaining unit(s) consulted on date(s): May 27, 2010
Name of bargaining unit/representative(s) consulted: Orcutt Educators Association – Monique Segura
Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose: 

Comments (if appropriate):

Advisory committee(s) consulted: Orcutt Union School District Advisory Committee
Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:

Date(s) consulted: June 8, 2010 
	FISCAL ANALYSIS (AS APPROPRIATE)


Absent approval of this waiver, if the district implements the class size increase, the penalty will be approximately $281,594 in 2010-11, and the district’s revenue limit funding would be reduced accordingly. In addition, the district’s class size penalty of $281,594 applied to the 2009-10 revenue limit funding would not be reversed.
	ATTACHMENT(S)


Attachment 1:  Specific Waiver Request (6 pages) (Original waiver request is signed and on file in the SBE Office or the Waiver Office.)

Attachment 2:  E-mail dated August 12, 2010 from Marysia Ochej, Assistant Superintendent, Orcutt UESD, regarding the impact of penalties on the core programs in reading and math.
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