Addendum-mar11item23 
Attachment 1
Page 31 of 31

FINAL STATEMENT OF REASONS
Supplemental Educational Services

UPDATE OF INITIAL STATEMENT OF REASONS

A public hearing was held on July 7, 2010 at the California Department of Education (CDE) at 9:00 am. Five people attended and provided both oral and written comments. The comment period began on May 21, 2010 and ended at 5:00 p.m. on July 7, 2010 during which a total of 20 comments were received. The comments are addressed as follows: 
SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF MAY 21, 2010 THROUGH JULY 7, 2010.

Extreme Learning, David Payne

Comment:  Because districts have widely varied Per Pupil Allocations (PPAs), students receive a variable amount of tutoring based on a fixed hourly rate established by most providers. While it might be reasonable to ask providers to establish a minimum number of hours for a comprehensive program, it is unreasonable to require providers to set a number of hours for a “full program”. Such a requirement would allow districts to limit a provider to that number of hours, rather than expending the full PPA. Clearly, more hours of tutoring are better than less; the concept of a “full program” is an arbitrary construct for assisting remedial students. We believe that this concept violates the intent of the following section, item B-3, of the Supplemental Educational Services (SES) Federal Guidance issued on January 14, 2009. We recommend sections 13075.1(e) and 13075.2(b)(11) be stricken. 
Reject: The CDE rejects this comment because the benefit of requiring the provider to define the full program will result in increased student achievement allowing parents/guardians and the local educational agency (LEA) to make an informed decision on the best program for their student. 
Comment: We believe that providers should continue to be allowed to use the best curriculum available to help students access the core curriculum, including supplementary materials that have not been approved by either the State Board of Education (SBE) or LEA. Requiring providers to use only materials approved by these groups violates the Federal SES Guidance issued on January 14, 2009. We recommend sections 13075.2(b)(15)(A) and (D) be stricken.
Reject: The CDE rejects this comment because the proposed language only requires instructional material alignment with California standards, frameworks, K–8 SBE- adopted and 9–12 locally-adopted materials. Therefore, providers maintain the prerogative to select their materials as long as they can demonstrate that the materials meet the criteria of alignment as defined.

Comment: Allowing the SBE to terminate a provider based on failure to provide a full program to fewer than 75 percent of a single LEA is unreasonable. If, for example, 3 students sign up for a provider in one LEA, and a single student fails to complete the full program, a provider could be terminated. There is no requirement for districts to provide accurate and up to date contact information for families, and it is sometimes impossible to reach sufficient numbers of families to reach this target. An overall statewide target of serving at least 75 percent of students may be reasonable. We recommend that section 13075.5(d)(4) be stricken. 
Reject: The CDE rejects this comment because the 75 percent threshold factors in an allowance for students not completing the program. The termination appeals process allows for consideration of reasonable exceptions. Further, we reject the request to strike section 13075.5(d)(3)(D), previously section 13075.5(d)(4), because the removal of that section would directly violate 34 C.F.R. Sections 200.47(a)(4)(ii) and 200.47(a)(4)(i). 

Comment: This amendment, section 13075.8(a)(1)(A-D) would likely require that providers employ certified teachers, in violation of the federal guidance on SES issued on January 14, 2009.

Accept: The CDE accepts the recommendation in part and amends section 13075.8 to read as follows: 


(a) The approved provider agrees to hire only tutors, including online tutors, who, at a minimum, meet the following qualifications for highly qualified paraprofessionals under ESEA and who work under the direct supervision of a teacher who has full certification from any state in the United States.:

(1) A tutor who is a paraprofessional works under the direct supervision of a teacher if: Completed at least two years of study at an institution of higher education;


(2) Obtained an associate’s or higher degree; or


(3) Possess at least one year of education-related experience in ELA, math, and/or science prior to being hired.


(b) Only the following types of experience in ELA, math, and/or science satisfy this requirement:


(1) Experience as a tutor;


(2) Experience providing programming or instruction to youth; 


(3) Experience as a substitute or youth teaching; or


(4) Experience as a paraprofessional or instructional aide.


(c) Approved providers must maintain evidence that each tutor or subcontractor has met the qualification requirements.
Comment: We believe that the following amendment section 13075.9(a) violates the intent of item H-20 of the federal guidance on SES that was issued on 
January 14, 2009.
Accept: The CDE accepts this comment and amended the language for section 13075.9(a) as follows:


(a) An LEA may not prohibit or limit an approved provider may from promotinge its program or the general and provide information about the availability of SES to members of the community. An approved provider may distribute the LEA’s directly to parent(s) or guardian(s), but may not enroll student(s) or collect enrollment forms from to the parents without written permission of the LEA or guardian of a student enrolled in a school offering SES and submit completed forms to the LEA within two business days. 

Comment: LEAs who are approved to provide SES services should be prevented from being in a conflict of interest by ensuring that the administrator overseeing the administration of the SES program is a different person, and not in a supervisory role over a person overseeing the district’s SES tutoring services. Districts that violate the prohibition on using their daily access to recruit students for their own program should face being removed by the SBE as approved providers.
Accept: The CDE accepts this comment, in part, and amends the language for Section 13075.7(b) as follows: 

(b) In order to avoid a conflicts of interests or the appearance of partiality, an employee of an LEA, who also administers or provides SES services, either solely or in collaboration with SES providers, or who has a financial interest of any kind in an SES provider, may not use his or her position as an employee of the LEA to encourage students of the LEA or their parents or guardians to use the services of that SES provider. 

Alpaugh Unified School District, Robert Hudson

Comment: The SES regulation changes recently proposed offers a significant opportunity to improve the current practices. Sadly, the certification process for many of the providers in many programs, not just SES, has been a little shady to say the least with many scalawags and carpetbaggers coming from less than desirable backgrounds sniffing a quick buck, and they have been successful in their flim-flam practices. It seems to me that if we are going to remove desperately needed funding from the school district; we need to be sure that those providing the service are truly a better solution to actual learning conditions. In small isolated districts, the cost of this intervention can be devastating economically and there is no recourse if the service provided fails to bear fruit. The tradeoff is not practical. 

If the new SES accountability regulations were to utilize data as driven by an individual growth model, then the students, parents, and schools could be assured that they are not buying a pig in-a-poke. This would also hold the SES accountable to the same degree as the school. If their schemes fail to yield results, then maybe we need to try something else and return funding back to where it can better benefit a higher number of students. Simply stated, I think we should demand a much higher level of performance from the SES since they are seining a damaging and dangerous level of money from already depleted coffers, while the districts still bear the responsibility for performance. Just a thought. 

Reject: The CDE will only respond to comments specific to the proposed regulations.

Deborah Burke, Association of California School Administrators, Region 18

Comment: The ideal situation would be to make it easier for districts to provide their own services rather than using outside providers. The kids could be served by teachers who know them. Our parents repeatedly ask why the teacher can’t provide the service. There is a way to apply, but you are expected to provide data that your program is successful which is challenging since your program doesn’t exist prior to being approved. We were turned down because we didn’t have the data.
Reject: The CDE rejects this comment because 34 C.F.R. Section 200.47(b)(1)(i) requires a demonstrated record of effectiveness increasing academic achievement from all applicant entities.

Rocket Learning, Barrett Snider

Comment: Section 13075.5(d)(4) would immediately terminate an approved provider that fails to provide the full program, as described in the application, to 75 percent of the students as contracted between the provider and the LEA. While Rocket Learning supports rigorous standards of accountability, we have reservations regarding the logistics of achieving this percentage and urge the state to consider alternatives. Additionally, we have concerns that the prescribed penalty may be too severe. We recommend the following:

a)  Strike section 13075.5(d)(4). 
b)  Insert new section, titled “Evaluation of Providers” 

a. Model after Florida regulations (attached) – use multiple measures on a point scale, including student learning gains (pre and post test), attendance and completion rates, and survey results from parents, teachers, and administrators.
b. Require providers to collect and report the data/surveys to the state (avoids mandate). 
c. Hold providers accountable for fraudulent data. 
d. Use this evaluation process to renew providers after initial approval by CDE.
Reject:  The CDE rejects this comment because the 75 percent threshold factors in an allowance for students not completing the program. The termination appeals process allows for consideration of reasonable exceptions. Additionally, SES programs operating at capacity are able to fill vacancies with students from the waiting list. Finally, given the scope and scale of the SES program within the state of California, the Florida model could not be effectively implemented to the satisfaction of all stakeholders.

Comment: Section 13075.9(a) would prohibit providers from working with parents to submit completed and signed enrollment forms, unless the LEA gives prior written permission. 

Suggested language: 
a)  Strike section 13075.9 (a). 
b)  Replace with the following: 
a. “(a) A provider may promote its program and provide information about the availability of SES directly to parent(s) or guardian(s) and may assist parents by collecting and submitting enrollment forms to the LEA, so long as the forms include an address, a phone number, or both for verification purposes.”
b. “(a)(1) providers may not pre-print their name on enrollment forms.”
c. “(a)(2) providers deemed by the SBE to have deliberately and systematically submitted fraudulent enrollment forms shall be immediately terminated and may face criminal charges.” 

Reject: The CDE rejects the suggested replacement language in item (a) and amended section 13075.9(a) as follows:


(a) An LEA may not prohibit or limit an approved provider may from promotinge its program or the general and provide information about the availability of SES to members of the community. An approved provider may distribute the LEA’s directly to parent(s) or guardian(s), but may not enroll student(s) or collect enrollment forms from to the parents without written permission of the LEA or guardian of a student enrolled in a school offering SES and submit completed forms to the LEA within two business days. 

CDE rejects the suggested replacement language in item (b) because the language interferes with business practices and is unduly burdensome to providers. 
CDE rejects the suggested replacement language in item (c) because termination defined in proposed section 13075.5(d) covers this and other unlawful acts. 

Comment: We are concerned with provisions that require provider applicants to have not been, without regard to circumstance, terminated as a provider in another state, or disbarred/suspended from any federal contracts in any other state. While Rocket Learning has never been terminated/disbarred/suspended as an approved provider by any state, we feel this approach is heavy handed and could actually be detrimental to students because it does not allow for a process of review. Specifically, sections 13075.2 (b)(4) and (5) effectively bar providers from meeting California’s eligibility criteria if the provider has been terminated as a provider in another state or has been disbarred/suspended from federal contracts in any other state. 

Suggested language: 
a) Add section 13075.2 (b)(4)(1): “Applicant providers that have been terminated as an approved provider of SES from any other state’s list at any time in the immediately preceding two fiscal years may provide an explanation and the reasons for the termination for the CDE to review and recommend action to the SBE. 
b) Add section 13075.2 (b)(5)(1): “Applicant providers that have been debarred, suspended, or deemed eligible from any federal contracts in any other state may provide an explanation and the reasons for the debarment, suspension, or ineligibility for the CDE to review and recommend action to the SBE. 

Accept in part: The CDE has added the following language to section 13075.2(b)(4)(A):


(b)(4)(A) Applicant providers that have been terminated as an approved provider of SES from any other state’s list at any time in the preceding two fiscal years shall provide evidence of the reasons for termination for the purpose of determining whether the violation(s) would have resulted in termination according to the criteria for termination as defined in section 13075.5.
The CDE rejects the suggested replacement language in item (b) because the standards for federal violations, pursuant to applicable federal regulations, are binding in all states.
Comment: Consistent with recent federal SES guidance, LEAs should not be allowed to prohibit SES providers from accessing school sites/facilities. The facilities should be available to SES providers under the same policies and fees applied to other organizations. This is particularly important when the LEA is also a provider of SES – where limiting outside providers would effectively limit parental choice.

Suggested language: 
a) Add section 13075.7 (e): “Consistent with the federal No Child Left Behind law, section 1116(e) and its implementing regulations, if a LEA provides outside entities access to school facilities before school, after school, or both, or if the LEA is a provider of SES, the LEA shall permit supplemental educational services providers with access to school facilities. Those providers shall comply with the same legal requirements and fee obligations with which all other outside entities comply.”
b) Add (e)(1): “The governing board of a LEA shall ensure that the policies and procedures developed for supplemental educational service providers are consistent with the policies and procedures developed for other groups seeking access to school facilities.” 

Reject: The CDE rejects this comment because it is not necessary as this is a restatement of current federal regulations at 34 C.F.R. Section 200.48(d)(2)(C).
Comment: Our experience highlights that notification requirements have been insufficient and in many cases inadequately enforced. 
Suggested language: 
a) Add section 13075.9 (c): “LEAs shall make blank SES enrollment forms available to the public on the district website for the public to download at any point prior to commencement of the LEA’s enrollment period.” 

Reject: The CDE rejects this comment and suggested language because of the amended language as stated in proposed section 13075.9(a). 
Suggested language:
b) The CDE should specifically monitor LEA compliance with federal parental notification requirements – This should specifically include compliance with the federal requirements for LEAs to: 
a. Notify parents of eligible students, at least annually, of their public school choice and SES options.
b. Notify parents of eligible children of the availability of SES in a manner that is clear and concise, as well as clearly distinguishable from other school‐related information that parents receive. 
c. Publish on their websites: 
1. The number of students who were eligible for and who participated in SES and public school choice, beginning with data from the 2007–08 school year and for each subsequent year. 
2. A list of SES providers approved to serve the district, as well as the locations where services are provided for the current school year. 
3. A list of available schools to which students eligible for public school choice may transfer for the current school year. 

Suggested Process: LEA compliance should be monitored through the state’s consolidated application process and verified during the implementation year through random district auditing.
Reject: The CDE rejects the suggested language and process because 34 C.F.R. Section 200.48(d)(2)(i) already mandates much of the suggested language and the categorical program monitoring process and consolidated application currently allows for verification and monitoring.   

Comment: California should require unused choice funds to be expended on SES if there is parent demand. The federal law establishes joint funding for choice‐related transportation and SES [Section 1116(b)(10)]. Unless a lesser amount is needed to meet demand for choice‐related transportation and to satisfy all requests for SES, an LEA must spend an amount equal to 20 percent of its Title I, Part A allocation (the “20 percent obligation”), before any reservations, on: 
1. Choice‐related transportation; 

2. SES; or 

3. A combination of (1) and (2). 
Suggested Process: LEA compliance should be monitored through the state’s consolidated application process and verified through random auditing.

Reject: The CDE rejects this comment because the C.F.R already mandates these requirements in section 200.48(d)(2)(i) and the consolidated application has already been revised to monitor these requirements and compliance is monitored through the Categorical Program Monitoring (CPM) process.
Comment: The experience of LEAs as providers creates risks and challenges for one entity implementing and participating in the program simultaneously.
Suggested Language: 
a) Insert section 13075.7 (e): “In the event an LEA is a provider of SES, the LEA may not create policies to promote the district’s SES program over the programs offered by outside providers, or in any way limit the choice of students and parents to select a provider.” 
b) Insert (e)(1): “Providers and parents of eligible students may appeal to the county board of education to resolve violations of this subdivision.” 
c) Insert (e)(2): “County boards of education may hear appeals and with a majority vote overturn or otherwise require LEAs to revise local policies governing SES, if the county board finds the LEA’s policies limit parent choice or otherwise unequally promote the LEA’s SES program over outside providers.” 
d) Insert (e)(3): “The county board of education may, as part of their decision, recommend to the CDE and SBE that an LEA be removed from the list of state approved providers.” 

Reject: The CDE rejects the suggested language in item (a)-(d) because of the amended language in proposed section 13075.7(b):


(b) In order to avoid a conflicts of interests or the appearance of partiality, an employee of an LEA, who also administers or provides SES services, either solely or in collaboration with SES providers, or who has a financial interest of any kind in an SES provider, may not use his or her position as an employee of the LEA to encourage students of the LEA or their parents or guardians to use the services of that SES provider. 

Mike McCoy, Director-Child Development and Special Programs, ABC Unified School District

Comments: The comments reflect a need for technical assistance.

Reject: No regulatory change is necessary. The CDE will provide the necessary technical assistance to the ABC Unified School District as necessary to implement these regulations.

Stephanie Suerth and Dale Shimasaki 

Learn It Systems, LLC, Michael Maloney, CEO

Comment: Section 13075.1(f)(2) may have unintended consequences of restricting owners and managers from having an interest in a high-performing provider.
Reject: The CDE rejects this comment because preventing owners that are partly or solely responsible for violations from continuing to provide ineffective services to students is a requirement of the monitoring procedures for the state agency as identified in 34 C.F.R. Section 200.47(a)(4)(i).

Comment: In relation to section 13075.2(a) LEAs are not permitted to decline to contract with any state-approved provider. This is inconsistent with federal law.

Reject: The CDE rejects this comment because it is unclear how it relates to the specific language of proposed section 13075.2(a).

Comment: We respectfully oppose section 13075.2(b)(1).

Reject: The CDE rejects this comment because 34 C.F.R. Section 200.47(6)(b)(i) requires applicants to provide a demonstrated record of effectiveness in increasing the academic achievement of students in state-aligned academic subject areas. 

Comment: We respectfully oppose proposed sections 13075.2(b)(3), (4) and (5).

Accept in part: The CDE accepts this comment, in part, and has added the following language: 


(b)(4)(A) Applicant providers that have been terminated as an approved provider of SES from any other state’s list at any time in the preceding two fiscal years shall provide evidence of the reasons for termination for the purpose of determining whether the violation(s) would have resulted in termination according to the criteria for termination as defined in section 13075.5.
Comment: Section 13075.2(b)(11) is unnecessary.

Reject: The CDE rejects this comment because without the information on full program costs, LEAs are limited in their ability to maximize their SES funding to serve all students and parents cannot make a fully informed choice.

Comment: Section 13075.2(b)(33) is a contradiction of itself.

Reject: The CDE rejects this comment because without the information on full program design LEAs are limited in their ability to maximize their SES funding to serve all students and parents cannot make a fully informed choice.

Comment: Section 13075.5(a) has been circumvented via federal waivers; would this override the federal statute?

Reject: The Title I, Part A, American Recovery and Reinvestment Act (ARRA) waiver invitation to allow PI LEAs to apply and serve as SBE-approved SES providers was only available from 2009-2010 based on SBE action. The SBE did not seek the additional waiver invitation for the 2010-2011 funding year.
Comment: The 75 percent criteria identified in section 13075.5(d)(4) is too rigorous a standard and does not allow for reasonable exceptions.
Reject:  The CDE rejects this comment because the 75 percent threshold factors in an allowance for students not completing the program. The termination appeals process allows for consideration of reasonable exceptions. A provider contracting with a LEA whose SES program is operating at capacity will be able to fill vacancies created by transfers with students from the waiting list.

Comment: Actual, documented attempts to contact and consult with parent(s) should be allowed.

Accept in part: The CDE staff accepts this comment in part and proposes the following amendment to section 13075.7(d)(2):


(d)(2) In the event a consultation with a parent or guardian does not take place, but the parent or guardian has selected an approved provider for the provision of services for their child, the LEA, or an approved provider acting on its behalf, must show evidence of good faith efforts at least three separate attempts to contact the parent or guardian, using at least two different means of communication (e.g., telephone, U.S. Postal Service, or e-mail) to contact the parent or guardian for purposes of the consultation.
Comment: Federal law does not require SES tutors to be highly qualified.

Accept: The CDE accepts the recommendation in part and amends section 13075.8 to read as follows: 


(a) The approved provider agrees to hire only tutors, including online tutors, who, at a minimum, meet the following qualifications for highly qualified paraprofessionals under ESEA and who work under the direct supervision of a teacher who has full certification from any state in the United States.:

(1) A tutor who is a paraprofessional works under the direct supervision of a teacher if: Completed at least two years of study at an institution of higher education;


(2) Obtained an associate’s or higher degree; or


(3) Possess at least one year of education-related experience in ELA, math, and/or science prior to being hired.


(b) Only the following types of experience in ELA, math, and/or science satisfy this requirement:


(1) Experience as a tutor;


(2) Experience providing programming or instruction to youth; 


(3) Experience as a substitute or youth teaching; or


(4) Experience as a paraprofessional or instructional aide.


(c) Approved providers must maintain evidence that each tutor or subcontractor has met the qualification requirements.
Comment: The proposed amendment, section 13075.9(a), is essentially a barrier to access. LEAs may use this as a way to limit and discourage participation in the program.
Accept: The CDE accepts this comment and amended proposed section 13075.9(a) as follows:


(a) An LEA may not prohibit or limit an approved provider may from promotinge its program or the general and provide information about the availability of SES to members of the community. An approved provider may distribute the LEA’s directly to parent(s) or guardian(s), but may not enroll student(s) or collect enrollment forms from to the parents without written permission of the LEA or guardian of a student enrolled in a school offering SES and submit completed forms to the LEA within two business days. 

Comment: Commenter proposes establishing a deadline by which the State Board must approve SES providers, including appeals. This date should be no later than May 1 of each year in which applications are reviewed and approved.

Accept: The CDE accepts this comment and amended proposed section 13075.2(c)(4–7): 

(4) For applicants that are not recommended by the CDE to the SBE for approval, the following process shall be adhered to: 

(5) If the applicant receives notification of a failed application, the provider has 30 calendar days from the date of delivery to file a written request for appeal with the CDE. The CDE will review the request on behalf of the SBE. The request shall include an explanation of the basis for the appeal and any supporting documentation.


(6) Upon receipt of a provider’s appeal, the CDE shall have 30 calendar days to review the appeal. The CDE shall have the right to request that a provider submit additional or clarifying information. The CDE shall also have the right to reasonably extend the review period for up to an additional 30 calendar days, if, in its opinion, more time is required to complete a thorough review of the appeal and supporting documents.


(7) Upon completion of its review, the CDE shall make a recommendation to the SBE to either uphold or deny the provider’s appeal, including the reasons for such recommendation. The CDE shall also notify the provider that its investigation is complete, notify the provider of its recommendation and inform the provider that the recommendation has been forwarded to the SBE.
Comment: With regard to section 13075.5, there should be notification to SES providers of problems in the delivery of services and an adequate opportunity for the providers to correct any perceived problems that may exist.

Accept: The CDE accepts this comment and amended proposed section 13075.5(d)(1–3) as follows:


(1) The CDE has issued a written notice to the approved provider it has found to be noncompliant and has specified which sections the provider has violated.


(2) The approved provider has failed after 30 calendar days from the receipt of the notice issued pursuant to subdivision (d)(1) to correct the violation(s) and provide evidence of correction to the CDE.


(3) The CDE has identified the cause for termination which may include, but is not limited to, any of the following:

Comment: Language should be included that ensures providers have access to district facilities.

Reject: The CDE rejects this comment because it is a restatement of current federal regulations at 34 C.F.R. Section 200.48(d)(2)(C), and is therefore unnecessary.

Comment: The commenter suggests adding additional requirements for parental notification of the availability of SES and enrollment opportunities.

Reject: The CDE rejects this comment because 34 C.F.R. Section 200.48(d)(ii)(2)(i)(B)(3) currently requires LEAs to provide a minimum of two enrollment windows at separate points in the school year.

Comment: Commenter suggests adding language to require any unused portion of the 20 percent set-aside (e.g., from choice-related transportation) be reallocated back into SES if there is parental demand.

Reject: The CDE rejects this comment because 34 C.F.R. Section 200.48(d)(2)(i) already mandates these requirements and the consolidated application has already been revised to monitor these requirements.

Comment: Commenter suggests adopting policies to ensure LEAs with Program Improvement (PI) status providing SES services do not enjoy an unfair advantage and remain in compliance with the rules and regulations all other SES providers must adhere to. The commenter suggests allowing a third party to provide oversight of LEA compliance.

Reject: The CDE rejects this comment because the non-regulatory guidance item C-3 currently requires that all entities meet the same regulatory requirements for approval and program implementation. The CDE further rejects this comment because of amended language in proposed section 13075.7(b):


(b) In order to avoid a conflicts of interests or the appearance of partiality, an employee of an LEA, who also administers or provides SES services, either solely or in collaboration with SES providers, or who has a financial interest of any kind in an SES provider, may not use his or her position as an employee of the LEA to encourage students of the LEA or their parents or guardians to use the services of that SES provider. 

Janet K. Kliegl, Superintendent, Lindsay Unified School District

Comment: Page 1, line 18: change this to one year, not two. We cannot wait for two years to see if progress is being made.
Reject: The CDE rejects this comment because the current SES Accountability Report requires annual evaluation of pre- and post test results from all state-approved providers. The analysis of this data annually allows the CDE to determine the providers’ ability to increase student achievement. Further, 34 C.F.R. Section 200.47(a)(4)(ii) only allows termination after two years of not increasing student achievement.
Comment: Page 1, line 22: the assessment needs to be approved by both the LEA and the provider.

Reject: The CDE rejects this comment because the identified program assessment must meet the standards for validity and reliability and be reviewed based on the SBE rubric as part of the application recommended for approval to the SBE. Further, pursuant to 34 C.F.R. Section 200.47(c)(1)(i) the instructional program must be consistent with instruction provided and the content used by the LEA. However, this is a separate requirement from contributing to increasing students’ academic achievement.
Comment: Page 1, line 32: a pre-test in the fall and a post-test in the spring would show growth in one year.

Reject: The CDE rejects this comment because it is based on the premise that all students will participate in an SES program that will be implemented for one full year. Therefore, providers must be allowed flexibility to design their program including, but not limited to instructional materials, number of sessions, etc.
Laura Faer, Directing Attorney, Public Counsel Law Center

Comment: The proposed discretionary termination language does not do enough to protect parents and children when SES providers fail to deliver necessary SES services to students. We recommend that “may” should be changed to “shall” as it relates to the 75 percent criteria for program delivery.

Reject: The SBE, as the State Education Agency (SEA), has the final authority to determine a provider’s termination status, on a case by case basis. Due to the complexity and variety of situations and providers, limiting such discretion would be harmful to the SES program.
Comment: To help ensure compliance and parent involvement in this process, we recommend that “good faith effort” be defined and include a minimum number of required attempted contacts. For example, the regulatory language should be amended to state that to have made a “good faith effort” the SES provider shall make at least three separate attempts to reach the parent via at least two different types of communication (i.e., phone, letter, e-mail). 
Accept: The CDE accepts this comment and proposes the following amended language to section 13075.7(d)(2):


(2) In the event a consultation with a parent or guardian does not take place, but the parent or guardian has selected an approved provider for the provision of services for their child, the LEA, or an approved provider acting on its behalf, must show evidence of good faith efforts at least three separate attempts to contact the parent or guardian, using at least two different means of communication (e.g., telephone, U.S. Postal Service , or e-mail) to contact the parent or guardian for purposes of the consultation. The LEA, or an approved provider acting on its behalf, must develop an SLP for the student, even if the parent or guardian elects not to participate in the consultation. 
Comment: As such, the regulatory language should be amended to state that a certified teacher must observe each paraprofessional at least once per week during at least one tutoring session to ensure that each paraprofessional is following the provided curriculum and directions and effectively teaching the curriculum. The certified teacher’s observations, recommendations, and feedback should be documented and maintained.

Reject: The CDE rejects this comment because 34 C.F.R. Section 200.47(b)(4) and non-regulatory guidance items C-23 and C-24 prohibits the CDE from requiring that the staff employed by providers meet the highly qualified requirements. The non-regulatory guidance item B-3 limits the program design criteria that may be established by CDE.

Tom Rooney, Lindsay Unified School District
Comment: There should be a minimum number of one-on-one face times in tutoring that is required by the SES provider. This should be set by the state and set at a level that will not allow providers to be providing group instruction for 10–20 hours and basically making nearly $500 per hour for tutoring.
Reject: The CDE rejects this comment because the non-regulatory guidance item B-3 limits the program design criteria that may be established by the SEA so that the SEA does not unduly restrict providers’ program delivery service options.

Comment: SES providers should be required to apply to the state annually and their approval should be based on how well the students they tutored did on the Standardized Testing and Reporting (STAR) test and the California English Language Development Test (CELDT) test. If 80 percent of the students they tutored did not make one level’s growth on each test, then they should not be allowed to be a provider. SES providers that produce results are the only ones that should be allowed to continue. This will ensure quality.

Reject: The CDE rejects this comment because the demonstrated record of effectiveness and the SES Accountability Report require pre and post test data, which should be data points from the beginning and conclusion of the SES tutoring. The one-time annual administration of STAR and CELDT tests do not satisfy this requirement. 

Maggie Bloetscher, Director of Assessment & Special Projects
Lindsay Unified School District

Comment: Commenter suggests adding language to ensure each student receives a minimum number of tutoring hours (25 hours), no matter which company they choose. Some companies charge $80.00 per hour and some $50.00. Given that range of hourly rate and our per pupil amount (this past year $1,294.57), students receive anywhere from 16 to 25 hours of tutoring.  
Reject: The CDE rejects the comment because the non-regulatory guidance item B-3 limits the program design criteria that may be established by the SEA so that the SEA does not unduly restrict providers’ program delivery service options.

Comment: Commenter suggests adding a requirement that tutoring must begin no later than 30 days after SES provider is given list of students and their parent contact information. (Most companies are timely but some take 60–90 days to begin.)
Reject: The CDE rejects this comment because 34 C.F.R. Section 200.46(b)(2)(i)(C) and non-regulatory guidance item H-1 defines the requirements of the agreement between LEAs, parents/guardians and providers. One of the seven elements of the agreement is a defined timeline for improving student achievement which would include beginning and ending dates.

Susan Mummert, Categorical Director, Azusa Unified School District
Comment: As the Categorical Director working with SES for several schools, I have not seen significant improvement in most of our students. If SES is to stay in the law, then move it to YEAR 1 PI and give the schools and students a head start.
Reject: The CDE rejects this comment because it is not directly related to the proposed regulations; rather, this is an issue for reauthorization of the Elementary and Secondary Education Act (ESEA).

Marcia Turner, Assistant Superintendent, Ocean View School District

Comment: Section 13075.9. Enrolling Students. I propose that in this section add that the approved provider is prohibited from telling parents of potential students, or implying to those parents, that their employees are representing the local school district, or that their services or programs are approved by or designed by or favored by the local school district. They should also be prohibited from providing incentives to employers of those parents, or housing managers where those parents live, to encourage those parents under their influence to enroll in a specific program. 

Reject: The CDE rejects this comment because current non-regulatory guidance items B-4 and B-5 address prohibited business practices and incentives. As a result of item 
B-4 we have proposed section 13075.9. Non-regulatory guidance item B-5 currently allows CDE to take action against unfair or illegal business practice. Any LEA or parent/guardian may use the Uniform Complaint Procedures process to file a formal complaint with CDE.

Nina Mancina, Program Specialist, San Juan Unified School District

Comment: Page 14 line 14 - The district feels that the addition of all of the language that details what supervision of a paraprofessional entails is critical to ensure that SES providers have strong accountability built into their system by certificated teachers. We are, however, concerned that the language still allows supervising teachers to be credentialed in another state. We feel that it is important for providers of supplemental services to have a strong understanding of State standards if they are to assists us in improving outcomes for students.
Reject: The CDE rejects this comment because 34 C.F.R. Section 200.47(b)(4) and non-regulatory guidance items C-23 and C-24 prohibits the CDE from requiring that the staff employed by providers meet the highly qualified requirements. The non-regulatory guidance item B-3 limits the program design criteria that may be established by the CDE. Also, section 13075.2 of the proposed regulations requires that materials used for content enrichments be aligned to academic content standards.

Marguerite Noteware, Research Consultant, California School Boards Assoc.

Comment: While the California School Board Association strongly supports the inclusion of a collaborative approach between LEAs and private SES providers, we would request that the final regulations include additional language clarifying the authority and role of LEAs in these circumstances. Specifically, we would like to see the inclusion of the authority for LEAs to require additions or changes to SES provider-developed procedures particularly when SES provider-developed procedures are not aligned, or are in direct conflict with LEA-established policies. For example, an SES provider developed policy for drop off and pick up policies may be inconsistent with the LEA safety plan and related policies. If students from an LEA are able to use an approved SES provider, it is imperative that the LEA must retain the authority to ensure these aspects of student safety, privacy and the like. 
Reject: The CDE rejects this comment because the non-regulatory guidance item E-3 prohibits LEAs from imposing requirements that affect the design of a provider’s educational program. Further, item E-4 prohibits LEAs from requiring additional requirements or approval processes. Moreover, pursuant to ESEA 1116(e)(5)(C) providers agree to comply with all applicable federal, state, and local health, safety, and civil rights laws.
Sherry Skelly Griffith, Association of California School Administrators
Comment: “Demonstrated record of effectiveness” in increasing the academic proficiency of students means an eligible applicant has documented improvement in the academic performance of a majority of students who have completed the approved provider’s full program in SES as evidenced by an increase in individual student scores for two consecutive years on pre and post tests administered at the beginning of the program and at the end of the program. These tests may includinge national, state, district or other assessments aligned to the California content standards in English language arts, mathematics and/or science. The pre and post tests chosen shall be by mutual agreement between the LEA and the provider and stipulated in the contract for services.
Reject: 34 C.F.R. Section 200.47(a)(4)(ii) allows the CDE to withdraw approval for failure to increase student achievement for two consecutive years; therefore, we require a two year record of effectiveness for approval. Timing requested for pre and post testing is included in section 13075.1(b)(2).
The CDE rejects the suggested language that allows LEAs and providers to determine the pre and post test to be administered because it violates non-regulatory guidance item E-4 that prohibits LEAs from requiring additional approval processes.

Comment: We don’t believe you can require two consecutive years of data disaggregated by content area. It needs to be for the duration of the program or it will not be specific to the services provided. We recommend striking this line and line 1 on Page 2. 
Reject: The CDE rejects this comment because 34 C.F.R. Section 200.47(a)(2) grants authority to approve SES providers to the state agency, the CDE. Further, non-regulatory guidance item C-15 grants discretion to CDE to determine how provider applications will be evaluated. 34 C.F.R. Section 200.47(a)(4)(ii) allows the CDE to withdraw approval for failure to increase student achievement for two years; therefore, we require a two year record of effectiveness for approval.

Comment: Page 4 lines 1–5 – We recommend you add “federally-funded or state funded contracts in California to ensure the SBE is aware of failure to fulfill either federal or state contracts not just federal. 
Reject: The CDE rejects this comment because SES is a federally funded program; thus it is subject to the federal requirements which are binding for all federal contracts. However, all the requirements for state-funded contracts may not apply.

Comment: (4) The approved provider has failed to deliver the full program, as described in its approved application to 75% 95 percent or more.

Reject:  The CDE rejects this comment because the 75 percent threshold factors in an allowance for students not completing the program. The termination appeals process allows for consideration of reasonable exceptions. A provider contracting with an LEA whose SES program is operating at capacity will be able to fill vacancies created by transfers with students from the waiting list.

Comment: We recommend an amendment to ensure that SES providers do not go directly door to door to private homes to solicit a parent for services. The privacy rights of these families should be protected. SES providers should be required to use appropriate forms of communication through the LEA such as provider fairs, web site, flyers, etc. 
Reject: The CDE rejects this comment because current non-regulatory guidance item H-20 allows providers to promote their programs directly to members of the community and prohibits any restrictions by the LEA.

Comment: It is unclear in section 13075.4 if the Annual SES Accountability Report requirements will continue. 

Reject: The CDE rejects this comment because pursuant to section 13075.4(a) of the proposed regulations, an annual SES Accountability Report is required. The proposed edits make clear that the required information must still be submitted but will be submitted via the SES Accountability Report.
Luis Mora, SES Coordinator, Los Angeles Unified School District

Comment: We propose including language that specifies that SBE will approve new providers no later than March every year. Currently the State reviews and approves new providers between March and May. LEAs with year-round calendar schools are forced to start the SES process in March, before the list of state-approved providers is released. Approving providers during the January or February State Board Meetings also allows LEAs to start their SES programs as early as September, resulting in more students receiving tutoring service before the end of the school year (especially in districts with SES programs that are overenrolled because of the large number of applications processed).
Accept: The CDE accepts this comment, in part, and amended the proposed language of section 13075.2 as follows:

This section sets forth the criteria upon which applicants will be evaluated by the CDE. An eligible applicant shall be recommended by the CDE for SBE approval upon receipt of a completed application and a designation of “Adequate” on the “SES Request for Application Rubric (posted March 2010 January 2005)” which is hereby incorporated by reference. The CDE will annually post the SES Provider Application on the CDE’s Web site on or before the fourth Friday in September.
The language as proposed would allow for the potential to submit recommended providers at the January SBE meeting.
Comment: We recommend terminating providers that are not able to deliver the full program to at least 80 percent of the students (or 90 percent if the SES program is oversubscribed, since they would be able to replace drop out students with wait list students).
Reject: The CDE rejects this comment because the 75 percent threshold factors in an allowance for students not completing the program. The termination appeals process allows for consideration of reasonable exceptions. A provider contracting with a LEA whose SES program is operating at capacity will be able to fill vacancies created by transfers with students from the waiting list.

Comment: Re: Page 10 line 31 and Page 11, lines 1–3

We recommend that the CDE puts procedures in place for LEAs to submit an end-of-year report about SES providers (the same way that providers must complete their annual accountability report at the end of each school year). Information would be uploaded to the CDE SES website and accessed by LEAs. Currently there is no central location or systemic approach for LEAs to find out if other LEAs have had contractual issues with any of their SES providers (or the type of contractual issues). Even though LEAs are not allowed to evaluate providers, a central database would allow the state and LEAs to share information about any issues between their providers and state LEAs.

Reject: The CDE rejects this comment because 34 C.F.R. Section 200.47(a)(4)(i) grants the authority for monitoring and determining effectiveness of providers to the state agency, the CDE. Nothing in these regulations prohibits LEAs from continuing to share such information.  
Comment: We recommend an amendment to ensure that SES providers only use appropriate forms of marketing through the LEAs (brochures, fairs, school meetings, etc.). Provisions should be put in place to limit providers’ aggressive marketing practices (prevent providers’ marketing around the school campuses at the start and end of the school day, which often blocks traffic and endangers our students’ safety; prevent providers’ use of student data from previous years to recruit students for the following year; protect parents’ privacy rights by limiting providers’ home visits and daily phone calls; prevent computer-based programs from promoting the “free computer” aspect of the program instead of their instructional value; etc.).
Reject: The CDE rejects this comment because current non-regulatory guidance item H-20 allows providers to promote their programs directly to members of the community and prohibits any restrictions by the LEA. For example, non-regulatory guidance item
C-30 allows students to keep a computer if the primary purpose of the computer is instructional.

Comment: We recommend including language allowing LEAs that are in program improvement (PI) or Corrective Action to submit a waiver to become a provider. The approval period should be for two school years, the same as any other provider.
Reject: The CDE rejects this comment because 34 C.F.R. Section 200.47(b)(1)(iv)(B) currently prohibits LEAs in PI from seeking approval. U.S. Department of Education (ED) waiver applications determine the requirements and time constraints of the approval period for LEAs in PI. 

Lauren B. Giardina, Staff Attorney, Disability Rights California

Comment: With regards to the proposed changes to section 13075.1(b), requiring a showing of success for two years prior to becoming an SES provider, we recommend that the regulations specify whether that success must be statewide, or specific to a region.

Reject: The CDE rejects this comment because the current approval process requires each franchise to submit individual applications; thereby, distinguishing the demonstrated record of effectiveness for unique populations, regions, etc. Moreover, these requisites for approval are considered as undue encumbrances as noted in non-regulatory guidance item E-3. 

Comment: With regards to the proposed changes to section 13075.1(f)(1), requiring a an educational agency in program improvement to provide SES, we recommend that the regulations clarify how the bifurcation must occur, what it entails, and how parents will be notified that services have been bifurcated. 

Suggested language: 
Add section 13075.1 (f)(1) “County Offices of Education (COE) that have been identified as Program Improvement according to proposed regulations may continue to provide SES services whereas those services are bifurcated between administration of technical assistance and administration of direct services to schools that offer SES”.   
Reject: The CDE rejects the recommended language because the definition and process for bifurcation is currently outlined on the CDE’s Web site at www.cde.ca.gov/ta/ac/ti/correspondence.asp. Further, the content of this process has been incorporated by reference.
Comment: With regards to section 13075.2 (b)(15)(d), a recommendation for a more specific definition of the term “research based” was asked to clarify what kind of research is approved, as well as the outcomes required to be considered “research based”.

Reject: The CDE rejects this comment because the non-regulatory guidance item C-16 states that an applicant should submit research that demonstrates how its curriculum, instructional strategies, materials, and size and structure are designed to increase the academic achievement of students. 
Joyce Dillard

Comment: We have difficulties with the definition of “eligible applicant”.  

(c)(a) “Eligible applicant” means any public or private (non-profit or for-profit) entity, and includes public  schools (including a charter schools), private schools, school districts, or county offices of education that are not currently identified for program improvement or for corrective action pursuant to section 1116 (b)(1) of NCLB, institutions of higher education, faith based and or community-based organizations, and or private business that is legally constituted and qualified to do business in California.”   

“The regulations need to be clear that eligible applicants are part of the Public School System as the State Constitution allows.”
Reject: The CDE rejects these comments because the non-regulatory guidance item 

C-3 notes that any public or private (for-profit or non-profit) entity may apply to the SEA for approval to provide SES including: public schools (including charter schools) private schools, LEA’s, educational service agencies, institutions of higher education, faith- based organizations, community-based organizations, business groups and individuals. 

Juan Godinez, Parent Member, Los Angeles Unified School District

Comment: A signature in an application does not indicate a meaningful consultation and evidence should be provided beyond that. We ask that a review of sections 13075.7(d)(1)(2) is conducted.  

Accept in part: The CDE rejects the request for additional evidence of meaningful consultation. ESEA Section 1116(e)(3)(A) requires the LEA to develop a meaningful agreement, in consultation with parents and the provider chosen by the parents, that includes a statement of specific achievement goals, how student progress will be measured and a timetable for improving achievement. Upon review, the CDE accepts, in part, additional recommendations for the proposed regulations which are inclusive in language that stipulates multiple attempts and means of contact are required between the LEA and parents or guardians in order to consult with parents or guardians on the student learning plan. The amended language for section 13075.7(d)(2) reads:


(2) In the event a consultation with a parent or guardian does not take place, but the parent or guardian has selected an approved provider for the provision of services for their child, the LEA, or an approved provider acting on its behalf, must show evidence of good faith efforts at least three separate attempts to contact the parent or guardian, using at least two different means of communication (e.g., telephone, U.S. Postal Service, or e-mail) to contact the parent or guardian for purposes of the consultation. The LEA, or an approved provider acting on its behalf, must develop an SLP for the student, even if the parent or guardian elects not to participate in the consultation. 
Comment: I don’t agree with section 13075.2(b)(2) which would reduce the number of letters of reference required from previous clients from five to three. 

Accept in part: The CDE accepts this comment and has revised section 13075.2(b)(2) to require five letters of recommendation, instead of three.  

Walter Richardson, 2nd Vice Chair, of DAC, Los Angeles Unified District 

Comment: The comments reflect a general opinion of the delivery of SES services that could be improved upon when taking into consideration particular socio-economic demographic identification of students. In particular the comments suggest the need for the inclusion of parents within the stakeholder consortium. (i.e., training)  

Reject: The comments are not specific to the proposed regulations; therefore, no response is required. 


On January 4, 2011 CDE and SBE staff met with representatives of Rocket Learning, Scott Hill and Barrett Snider, and Esperanza Ross, representing Learn-It Systems, to discuss the proposed language in section 13075.5(d)(3)(4). Specifically, these individuals were concerned that the 75% threshold was unreasonable if the providers were held accountable for students who did not attend for reasons beyond the control of the providers. Also, these individuals commented that the data being submitted to the CDE is inconsistent between providers; specifically some providers counted students who never received services while others only reported data on those students who attended at least one tutoring session. In light of this conversation, the CDE accepted their comments in part and made changes to section 13075.5(d)(3)(4). These changes allowed a provider to not count a student who was unable to complete the program due to specified factors beyond the provider’s control and further clarified when a student must be counted. This clarification specifies that a provider that serves less than 10 students (as determined by the number of students who receive at least one tutoring session) is not held to the 75% threshold.


AFTER THE 45-DAY COMMENT PERIOD, THE FOLLOWING CHANGES WERE MADE TO THE PROPOSED TEXT OF THE REGULATIONS AND SENT OUT FOR A 15-DAY COMMENT PERIOD: 

Renumbering and/or re-lettering changes were made throughout the regulations to accommodate amendments and deletions. “Full program” was changed to “basic program” throughout the regulations for clarity. In addition, various grammatical changes were made throughout these sections.  
Proposed section 13075.1(b) is amended to clarify that the pre and post test scores are “for the subjects in which they are providing services.”
Proposed section 13075.1(b)(2) is amended to require pre and post tests to be given in accordance with a provider’s approved application. This change is necessary to increase understanding of the purpose of the pre and post testing.
Proposed section 13075.1(b)(2)(A) is amended to further clarify that STAR testing, which is only given annually near the end of the school year, does not satisfy the requirement to test students at the beginning and at the end of their tutoring program. 
Proposed section 13075.1(b)(3) is amended to clarify that data provided to determine student progress should be disaggregated both by content area and grade level in order to have a better understanding of the progress being made. These changes are necessary to clarify the data reporting requirement.
Proposed section 13075.1(f)(1) is amended to identify the current location of the County Office of Education’s bifurcation process on the SES Web page.
Proposed section 13075.1(g) is amended to ensure that student learning plans are consistent with student 504 plans, if applicable. This is necessary to ensure that all students are being served appropriately.
Proposed section 13075.2 is amended because the posting date for the Request for Application (RFA) was changed from “January 2005” to “March 2010” to reflect the most current application. This section is also amended to reflect the annual RFA release deadline of no later than the fourth Friday of September.
Proposed section 13075.2(b)(1) is amended to clarify that data provided to determine student progress should be disaggregated both by content area and grade level in order to have a better understanding of the progress being made.

Proposed section 13075.2(b)(2) is amended because the number of required letters of reference was changed from three to five to allow for greater parent participation in the evaluation process.

Proposed section 13075.2(b)(4)(A) is added to allow providers who have been terminated from another state’s approved list of providers an opportunity to provide evidence that the particular violation that resulted in that termination would not apply to the criteria used for termination in California’s regulations.
Proposed section 13075.2(b)(7) is amended to clarify that the provider has the option to be licensed to do business statewide, or in a limited area if they choose to operate solely in that limited area.

Proposed sections 13075.2(b)(8)(C) and (D) are amended to clarify applicant assurances.
Proposed section 13075.2(b)(12)(A) is amended to clarify that proof of financial resources to operate is only required for the first six months of the two-year term for which it is seeking approval.
Proposed section 13075.2(b)(19) is amended to be more specific about the type of information a provider may need in developing student learning plans, that it may not necessarily be limited to assessment data.

Proposed section 13075.2(b)(23) is amended to remove “STAR” as the scope of assessments available to measure students’ academic achievement. Also “measuring” replaces “determining the increase in” as this allows for a more comprehensive use of all assessments and student information.

Proposed sections 13075.2(b)(29), (30) and (31) are amended to change the “approved provider” designation to “applicant” for consistency.
Proposed section 13075.2(c)(1) is amended to clarify that the approval period is a state fiscal year.

Proposed section 13075.2(c)(3) is amended to not terminate providers, but remove them from the SBE-approved list for the remainder of the two-year approval period. 

Proposed section 13075.2(c)(4) is added to define the appeal process for applicants not recommended by CDE to the SBE.

Proposed section 13075.2(c)(5) is added to define the deadline for appeal submission to within 30 calendar days of delivery of notice. The section is also amended to define the request as an explanation of the basis for appeal and supporting documentation.
Proposed section 13075.2(c)(6) is added to define the length of CDE review to 30 calendar days as well as the right to extend the review for an additional 30 calendar days. The section is also amended to allow CDE to request additional or clarifying information.  

Proposed section 13075.2(c)(7) is added to define the process for recommendation to uphold or deny the appeal request to the SBE. The section is further amended to define the notification process to applicant upon completion of the appeal review.
Proposed sections 13075.3(c) and (d) are added to clarify compliance requirements for subcontractors as well as CDE authority to audit, review and inspect provider records and documentation.
Proposed section 13075.4(b) is amended to allow the SBE to grant an extended deadline to providers that submit an incomplete Accountability Report by the August 1 deadline.

Proposed section 13075.4(c) is deleted to move the language to a more appropriate section of the regulation document.
Proposed section 13075.5(b) is amended to delete the language “shall immediately” and replace with “may” regarding the termination of LEAs identified for PI.
Proposed section 13075.5(c) is amended to change “shall” to “may.” This is necessary because the new regulations allow for the final determination to be made on appeal.

Proposed sections 13075.5(d) and (e) are amended to remove the words “immediately” and “immediate.” This is necessary because the revised regulations allow for an appeals process.
Proposed sections 13075.5(d)(1)-(3) are added to provide notice of noncompliance and 30 calendar days for correction to approved providers, as well as, identification of cause for termination.
Proposed section 13075.5(d)(3)(D) is amended to clarify that a provider may be recommended for termination if it does not provide the full program to at least 75% of the students for which it has an approved LEA contract. The 75% threshold is based upon a department analysis of provider reported data, which shows that most approved providers meet this requirement; and reflects the department’s policy to ensure that students enrolled in SES receive their full program. Also, the amended language clarifies that the 75% threshold only applies to providers with a minimum of ten students, who have attended at least one tutoring session, in order to exempt providers with a statistically small number of students from the requirement. The amendment also provides allowable exemptions from the 75% threshold. The exemptions granted are limited to those specifically identified in the Accountability Report, and are for reasons that are beyond the control of the provider. 
Proposed section 13075.7(b) is amended to clarify that employees of an LEA that administer or provide SES services may not use their position to encourage parents/guardians to use the services of that SES provider.
Proposed section 13075.7(d)(2) is amended because the number of actual, documented attempts to contact and consult with parent(s) should be defined in a process that can be verified and monitored. 

Proposed sections 13075.8(a) and (a)(1) are amended and proposed sections (a)(2) - (c) are added in order to comply with 34 C.F.R. Section 200.47(b)(4) and non-regulatory guidance items C-23 and C-24 that prohibits the State Education Agency (SEA) from requiring that the teachers employed by providers meet the highly qualified requirements. However, the additional amended language is necessary to ensure students are receiving tutoring from qualified and well prepared tutors. 
Former sections 13075.8(a)(1)(A-D) are deleted to remove the specific criteria associated with tutors serving under the direction of certificated teachers, which is prohibited by 34 C.F.R. Section 200.47(b)(4) as well as non-regulatory guidance items C-23 and C-24.

Former section 13075.8(a)(2) is deleted to remove the reference that links tutor qualifications to a requirement of direct supervision under a fully certificated teacher because the highly qualified teacher requirement is prohibited by 34 C.F.R. Section 200.47(b)(4) as well as non-regulatory guidance items C-23 and C-24.
Former section 13075.8(c) is deleted because the definition of pre- and post test requirements is addressed in proposed section 13075.1(b)(2).
Proposed sections 13075.8(d)(2) and (3) are amended to remove the word “supervising”. This is necessary because the program monitor is the supervisor of instructional staff.

Proposed section 13075.9(a) is amended to provide the opportunity for providers to assist LEAs with the completion and submission of student enrollment forms within two business days after receiving written permission from the LEA.   
COMMENTS RECEIVED DURING THE PERIOD THE 15-DAY NOTICE AND PROPOSED REGULATION TEXT WAS AVAILABLE TO THE PUBLIC

The modified text was made available to the public from February 11, 2011 through February 28, 2011, inclusive. One written comment was received. 
Sherry Skelly Griffith, Association of California School Administrators

Comment: ACSA is in full support of the final 15 day SES regulations package.

Accept: No response required.

Luis Mora, SES Coordinator, Los Angeles Unified School District

Comment: We propose that Student Learning Plan (SLP) is not only consistent with Standardized Testing and Reporting (STAR) scores, California High School Exit Exam (CAHSEE) scores and, when applicable, with a student’s individualized education program (IEP) or a 504 Plan, but also with the pre test scores. This is especially important for students without STAR, CAHSEE, IEP information or a 504 Plan, and for students in grades K-2. Currently some providers have parents sign the Student Learning Plans before the pre test takes place or the pre test is scored. We recommend modifying the text to ensure that a pre test is administered and scored before the SLP is signed, and that the pre test information is shared with parent and is taken into consideration to determine the student’s achievement goals.

Reject: CDE rejects this comment because requiring administration of pre-test prior to the development of the student learning plan would in effect mandate a program design for all providers which is prohibited by non-regulatory guidance item E-3. Further, regulations mandating the administration of pre-test prior to the development of the student learning plan could require LEAs to pay for the administration of the pre-test. 

Comment: We recommend that the calculation to determine if an approved provider has failed to deliver the basic full program, as described in its approved application, to at least 75 percent of the students for whom the provider has an approved LEA contract as contracted between the provider and the LEA shall only exclude students who could not complete the program due to factors beyond the control of the providers if the program is not oversubscribed. 

If the program is oversubscribed and providers have received an amount of students equal to at least 125% of the contract between the provider and the LEA, providers should still be required to deliver the basic full program to 75 percent of the students for whom the provider has a approved LEA contract as contracted between the provider and the LEA. 

Reject: The CDE rejects this comment because the levels of program subscription vary by LEA as well as from year to year. The purpose of this provision is written to hold providers accountable for the implementation of their program as defined in their SBE approved RFA and the variable of oversubscription is beyond the provider’s control.
Comment: We propose that the Student Learning Plan (SLP) is reviewed and approved by a fully certified teacher before being shared with parents for their approval.

Reject: The CDE reject this comment because non-regulatory guidance item C-23 prohibits the SEA from requiring the hiring of certificated staff. Further item C-24 prohibits the requirement that certificated staff meet the ESEA criteria for highly qualified.

Comment: We recommend ONLY allowing the LEA and LEA’s contracted Parent Outreach Organizations to handle SES enrollment forms. 

We believe that allowing providers to distribute the LEA SES enrollment forms and submit completed SES forms to the LEA will place a major burden on the LEA’s ability to accurately and timely process enrollment forms.

Currently LEAs distribute two main types of enrollment forms:

1. Enrollment forms with pre-filled student information (Student ID, Student Name, Student Grade, School of Attendance, Parent Name and address, etc.) mailed to only eligible students. Pre-filled student information helps identifying eligible students accurately and minimizing data-entry errors. In the case of LAUSD, enrollment forms with pre-filled student information account for over eighty percent of the total number of forms received.

2. Blank enrollment forms for parents to fill in their student information. Blank enrollment forms are distributed among LEA’s eligible schools and contracted outreach organizations to assist parents who may not have received an enrollment form with pre-filled student information via mail. LEA’s schools and contracted outreach organizations receive training on how to properly fill in SES blank enrollment forms and are provided with lists of eligible students to verify eligibility.

Allowing providers to distribute blank LEA SES enrollment forms and submit “completed” SES forms to the LEA will: 

· Increase the number of incomplete and inaccurate enrollment forms received, forcing LEAs to “guess” who the enrollment form belongs to, and preventing LEAs from the possibility of using scanning devices to quickly and reliably process enrollment forms.

· Increase the number of ineligible applications received. Since providers do not receive contact information for all eligible students, forms will end up in the hands of students attending other LEAs, students attending ineligible schools within the LEAs, or ineligible students attending the LEA’s eligible schools. LEAs will be forced to manually check against a database every single hand-written form received based on the limited and incomplete information included in the enrollment forms. Because the enrollment forms will not include a Student ID, LEAs may not be able to identify students if the names included in the enrollment forms do not match the information listed in the LEA’s database, or there are multiple students with the same first and last name.

· Raise false expectations among parents of both eligible and ineligible students and increase the volume of complaints received from parents when they find out that the enrollment form they submitted was not processed because the student is not eligible to receive service or the information included in the form did not allow the LEA to properly identify the eligible student. 
· Increase the number of enrollment forms received for the same student with different choice of providers. LEAs receive multiple enrollment forms for the same students (often times as a result of providers contacting parents and convincing them to submit a second enrollment form to change their previous choice). This will be confusing to LEAs, which may not be able to determine the last choice made by the parent, especially if LEAs receive multiple applications for the same student on the same day, or the volume of applications received does not allow LEAs to process them on a daily basis (this year LAUSD received an average of 2,500 forms a day prior to the first enrollment deadline).

· Increase the number of enrollment forms received without specifying a second or third choice. Enrollment forms usually allow parents to select two or three providers so that if their first choice becomes oversubscribed, does not serve the student’s grade level, or the provider’s contract is terminated, then the second or third choice entered in the enrollment form automatically becomes the first choice. This method will not serve a purpose any more since providers will ask parents to select them as the first choice, while the second and third choices included in the enrollment forms will be left blank.

We believe that the Los Angeles Unified School District (LAUSD) does not need help from SES providers to ensure that enough parents sign up for the Supplemental Educational Services program. This year Los Angeles Unified School District received over 65,000 enrollment forms by the last application deadline (eighty-five percent of them submitted before the first enrollment window), and we currently have a wait list of approximately 25,000 students.

Reject: The CDE rejects this comment because the language as written only provides the opportunity for providers to distribute enrollment forms and collect those forms for submission to the LEA based on a defined timeline. The specific term used is “may” not “shall”; therefore, LEAs will continue their oversight role in the process.
Comment: We propose modifying the text to specify that computers provided to students after services take place be considered an incentive.

We recommend that computers or other technical equipment used as the primary instructional tool for the delivery of SES must be provided to the student no later than when the first tutoring session takes place, and that the student is allowed to use the computers or other technical equipment used as the primary instructional tool for the delivery of SES while participating in the program regardless of the presence of the tutor. 

We also propose that if this is not approved, then the student must receive the computer no later than when the last session takes place, and not be provided via mail 4 weeks after finishing the program, with no guarantee that the computer will be operational or match the specifications of the equipment used by the student while participating in the SES program.

Currently some providers’ tutors carry a computer with them to provide services. Students who complete the basic full program only receive their own computer via mail weeks after they have completed the program. 

Reject: The CDE rejects this comment because the non-regulatory guidance item C-30 allows providers to give the computer used as the instructional tool to students at the completion of the program. This guidance encourages the SEA to monitor SES providers to determine whether providers are using computers as incentives in a way that violates state policy. To assist the CDE toward this end, the CDE invites LEAs to report any such violations to the CDE’s Title I Office.
INCORPORATION BY REFERENCE DOCUMENTS

The SBE chose to incorporate the Bifurcation Process for County Offices of Education (posted December 2009), SES Accountability Report (posted May 2010) and the SES Request for Application Rubric (posted March 2010) by reference rather than publish it in the California Code of Regulations (CCR) because it would be cumbersome and inefficient to publish it in the CCR given that the documents may be revised at some time in the future. Minor non-substantive technical changes were made to the SES Request for Application Rubric (posted March 2010). The former January 2005 document is and was available during the rulemaking process from the Regulations Coordinator. The March 2010 document is currently available from the Regulations Coordinator.

ALTERNATIVES DETERMINATION 

The SBE has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective as and less burdensome to affected private persons than the proposed regulation.

LOCAL MANDATE DETERMINATION 

The proposed regulations do not impose any mandate on local agencies or school districts.
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