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	SUBJECT

Inclusion of Alternative Education Program Accountability Results in the Academic Performance Index – Approve Commencement of the Rulemaking Process for Amendments to the California Code of Regulations, Title 5, Sections 1039.2 and 1039.3. 
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) take the following actions:

· Approve the Notice of Proposed Rulemaking;

· Approve the Initial Statement of Reasons;

· Approve the proposed regulations; and 

· Direct the CDE to commence the rulemaking process.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


None.

	SUMMARY OF KEY ISSUES


California Education Code (EC) Section 52052.1 (Added by Senate Bill [SB] 219, Stats. of 2007, c. 731) requires that test scores and other accountability data of enrolled pupils who were referred by the school and/or school district of residence to an alternative education program (AEP) be included in the Academic Performance Index (API) of the school and school district of residence to ensure that placement decisions are in the best interests of the affected pupils. 
The intent of these proposed regulations is to define the terms and criteria for the procedures of assigning accountability results to the API of a school or school district of residence when the pupil was referred by the school and/or school district of residence to an AEP during the academic year. 

The Public Schools Accountability Act (PSAA) Advisory Committee and the Technical Design Group (TDG) support the proposed regulations presented in this agenda item for the inclusion of accountability results in the API.
	FISCAL ANALYSIS (AS APPROPRIATE)


The Economic and Fiscal Impact Statement is provided (Attachment 4).
	ATTACHMENT(S)


Attachment 1: 
Notice of Proposed Rulemaking (7 Pages)

Attachment 2: 
Initial Statement of Reasons (6 Pages)

Attachment 3: 
California Code of Regulations, Title 5, Sections 1039.2 and 1039.3 


(4 Pages)

Attachment 4: 
Economic and Fiscal Impact Statement (4 Pages)
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NOTICE OF PROPOSED RULEMAKING
AMENDMENT TO THE CALIFORNIA CODE OF REGULATIONS, TITLE 5 

REGARDING ASSIGNMENT OF PUPIL ACCOUNTABILITY RESULTS 

TO THE SCHOOL AND SCHOOL DISTRICT OF RESIDENCE ACADEMIC PERFORMANCE INDEX (API)
 [Notice published May 27, 2011]

NOTICE IS HEREBY GIVEN that the State Board of Education (SBE) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

PUBLIC HEARING
California Department of Education staff, on behalf of the SBE, will hold a public hearing at 9:00 a.m. on July 11, 2011, at 1430 N Street, Room 1103, Sacramento, California. The room is wheelchair accessible. At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest. The SBE requests, but does not require, that persons who make oral comments at the hearing also submit a written summary of their statements. No oral statements will be accepted subsequent to this public hearing.

WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to: 
Debra Thacker, Regulations Coordinator

Administrative Support and Regulations Adoption Unit

California Department of Education 
1430 N Street, Room 5319

Sacramento, California  95814
Comments may also be submitted by facsimile (FAX) at 916-319-0155 or by e-mail to regcomments@cde.ca.gov.

Comments must be received by the Regulations Coordinator prior to 5:00 p.m. on July 11, 2011. All written comments received by CDE staff during the public comment period are subject to disclosure under the Public Records Act.

AVAILABILITY OF CHANGED OR MODIFIED TEXT
Following the public hearing and considering all timely and relevant comments received, the SBE may adopt the proposed regulations substantially as described in this Notice or may modify the proposed regulations if the modifications are sufficiently related to the original text. With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony at the public hearing, or who have requested notification of any changes to the proposal.
AUTHORITY AND REFERENCE
Authority: Sections 33031 and 52052, Education Code.

Reference: Sections 48300, 51745, 52051, 52052 and 52052.1, Education Code; California Code of Regulations, title 5, sections 1031-1039 (inclusive).

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

The SBE proposes to add sections 1039.2 and 1039.3, Article 1.8 to Division 1, Chapter 2, Subchapter 4 of the California Code of Regulations, title 5. These sections govern the assignment of test scores and other accountability results to the Academic Performance Index (API) of a school of residence and to the API of a school district of residence under specified circumstances.

The intent of these proposed regulations is to define the terms and criteria for assigning accountability results to the API of a school or school district of residence and to the API of the alternative education program (AEP) school and its local educational agency (LEA) when the pupil was enrolled in an alternative education program. 

California Education Code section 52052.1 (added by Senate Bill [SB] 219, Stats. of 2007, c. 731) requires that test scores and other accountability data of enrolled pupils who were referred by the school or school district of residence to an AEP be included in the API of the school and school district of residence to ensure that placement decisions are in the best interests of the affected pupils. The implementation of this requirement was originally contingent upon LEAs receiving a per pupil allocation for implementation of the California Longitudinal Pupil Achievement Data System (CALPADS) prior to the 2010–11 fiscal year. SB 651 (Stats. of 2009, c.197) amended Education Code section 52052.1 by removing the CALPADS funding trigger and made this section of the Education Code operative.
These proposed regulations provide definitions of the following terms within proposed sections 1039.2 and 1039.3:

· “Alternative education program” (AEP) means a school that is eligible for the Alternative Schools Accountability Model (ASAM) pursuant to Education Code section 52052(h) or an independent study program within a school.  

· “Continuously enrolled” means a pupil who was continuously enrolled in a school, school district, or county office of education from the first Wednesday in October through the first day of testing of the academic year with no gap in enrollment of more than 30 consecutive calendar days.

· “Correctional or judicial official” includes probation officers.

· “Local educational agency” (LEA) means a school district or county office of education.

· “Other accountability data” means the dropout rate added to the API pursuant to Education Code section 52052.1(a)(3).

· “Referred by the school or school district of residence” may include, but is not limited to, the voluntary transfer of a pupil to an independent study program or to an AEP charter school. 

· “School district of residence” means the LEA of the last non-AEP school in which the pupil was enrolled.

· “School of residence” means the last non-AEP school in which the student was enrolled.
· “Test scores” means results of state tests that are included in the API. 

These proposed regulations also describe the criteria for assigning test scores and other accountability data to the API of a school or school district of residence:

· The time period that test scores and other accountability data are assigned is each academic year using the same cycle as used in API reporting. 

· Test scores of a pupil are assigned to the API of an AEP school or its LEA if the pupil was continuously enrolled in that school or LEA.

· If the pupil was referred by a school and/or school district of residence to an AEP but was not continuously enrolled in that AEP, the pupil’s test scores are assigned to the API of the pupil’s school of residence under either of the following circumstances:
(1) The pupil was enrolled in the school of residence at the start of the current year; subsequently enrolled in an AEP; and either stayed at the AEP, returned to the school of residence, enrolled in another AEP school, or dropped out without being continuously enrolled in any school. 

(2) The pupil was enrolled in an AEP school at the start of the current year; subsequently enrolled in the school of residence for over 30 consecutive calendar days; and either stayed at the school of residence, returned to the AEP, enrolled in another AEP school, or dropped out without being continuously enrolled in any school.
· If the pupil was referred by a school and/or school district of residence to an AEP but was not continuously enrolled in the LEA of the AEP, the pupil’s test scores are assigned to the API of the pupil’s school district of residence under either of the following circumstances:
(1) The pupil was enrolled in the school district of residence at the start of the current year; subsequently enrolled in the LEA of the AEP; and either stayed at the LEA of the AEP, returned to the school district of residence, enrolled in another LEA of an AEP school, or dropped out without being continuously enrolled in any LEA. 
(2) The pupil was enrolled in the LEA of the AEP at the start of the current year; subsequently enrolled in the school district of residence for over 30 consecutive calendar days; and either stayed at the school district of residence, returned to the LEA of the AEP, enrolled in another LEA of an AEP school, or dropped out without being continuously enrolled in any LEA.
· Other accountability data (i.e., the dropout rate pursuant to Education Code section 52052.1 [a][3]) shall be assigned to the API of a pupil’s school or school district of residence if the pupil was referred and enrolled in the AEP for fewer than 125 consecutive calendar days. If the pupil was referred and enrolled in the AEP for 125 consecutive calendar days or more, this other accountability data shall be assigned to the API of a pupil’s AEP school and its LEA. 

· If a pupil was referred to an AEP by a juvenile court judge, or other correctional official, or expelled pursuant to Education Code section 52052.1(a)(1), enrolled in that AEP, but not continuously enrolled in any school or LEA, the pupil’s test scores shall not be assigned to any API. However, the pupil’s other accountability data shall be assigned to the API of the school or school district of residence if the pupil was enrolled in the AEP school or its LEA for fewer than 125 consecutive calendar days. If the pupil was enrolled in the AEP school or its LEA for 125 consecutive calendar days or more, the pupil’s other accountability data shall be assigned to the API of the AEP or its LEA. 
INCORPORATED BY REFERENCE

The Alternative Schools Accountability Manual and the Alternative School of Choice and Charter School Application (revised 11/2010) are hereby incorporated by reference and can be found at http://www.cde.ca.gov/ta/ac/am/documents/altapplication.doc.
DISCLOSURES REGARDING THE PROPOSED REGULATION

The SBE has made the following initial determinations:

Mandate on local agencies or school districts: TBD
Cost or savings to state agencies: TBD
Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of division 4 of the Government Code: TBD
Other non-discretionary cost or savings imposed on local educational agencies: TBD
Cost or savings in federal funding to the state: TBD
Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states: TBD
Cost impacts on a representative private person or businesses: The SBE is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.

Adoption of these regulations will not 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.

Effect on housing costs: TBD
Effect on small businesses: The proposed regulations would not have a significant adverse economic impact on any business because they relate only to schools and school districts and not to small business practices.

CONSIDERATION OF ALTERNATIVES
The SBE must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SBE, would be more effective in carrying out the purpose for which the action is proposed, or would be as effective and less burdensome to affected private persons than the proposed action.

The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.

CONTACT PERSONS
Inquiries concerning the content of this regulation may be directed to:

Meredith Babcock-Roberson, Education Programs Consultant

Evaluation, Research, and Analysis Unit

California Department of Education

1430 N Street, Suite 4202
Sacramento, CA 95814
Telephone: 916-319-0423
E-mail: mbabcock@cde.ca.gov
Inquiries concerning the regulatory process may be directed to the Regulations Coordinator or Cynthia Olsen, Regulations Analyst, at 916-319-0860. 

INITIAL STATEMENT OF REASONS AND INFORMATION

The SBE has prepared an initial statement of reasons for the proposed regulation and has available all the information upon which the proposal is based.

TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regulations and of the initial statement of reasons, and all of the information upon which the proposal is based, may be obtained upon request from the Regulations Coordinator. These documents may also be viewed and downloaded from the CDE Web site at http://www.cde.ca.gov/re/lr/rr. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator. 

You may obtain a copy of the final statement of reasons, once it has been finalized, by making a written request to the Regulations Coordinator.
REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Meredith Babcock-Roberson, Education Programs Consultant, 1430 N Street, Sacramento, CA, 95814; telephone, 916-319-0423. It is recommended that assistance be requested at least two weeks prior to the hearing.

INITIAL STATEMENT OF REASONS
Assignment of Pupil Accountability Results to the School and School District of Residence Academic Performance Index (API)
INTRODUCTION

The Academic Performance Index (API) measures the performance and progress of California public schools by measuring, the academic performance of pupils. A school’s API is a composite number representing the results of that school’s pupils on standardized state-wide tests. Education Code section 52052(h) requires that an alternative accountability system be developed for schools under the jurisdiction of a county board of education or a county superintendent of schools, community day schools, and alternative schools, including continuation high schools and opportunity schools. The Alternative Schools Accountability Model (ASAM) was established in 2000 as the alternative accountability system. The ASAM includes schools that serve pupils at high risk of dropping out or who tend to be highly mobile. Because of the high number of mobile pupils and the high incidence of pupils transferred by regular schools to ASAM schools mid-year, ASAM schools’ test results are often left out of California’s regular accountability system, the API system. This is because mobile pupils are typically not continuously enrolled long enough in the regular school for their test results to be represented in the school’s API score. Beginning July 1, 2011, Education Code section 52052.1 will require that the API, as reported by the California Department of Education (CDE), include information regarding test scores and other accountability data of these pupils for the purpose of holding public schools accountable for engaging pupils in school, keeping them on track for graduation, and preparing them for success after high school, in college, or immediate entry into a career.

The intent of the proposed regulations is to define the terms and criteria for assigning accountability results to the API of a school or school district of residence pursuant to Education Code section 52052.1. Specifically, these regulations define key terms in sections 52052 and 52052.1. Additionally these regulations set forth the criteria for assigning test scores and other accountability results to the API of a school or school district of residence when the pupil was referred to an alternative education program (AEP).

General changes were made to the regulations to include punctuation, grammatical edits, and renumbering and/or relettering to reflect deletions or additions.

SPECIFIC PURPOSE OF EACH SECTION – GOV. CODE SECTION 11346.2(b)(1)

The specific purpose of the adoption, and the rationale for the determination that the adoption is reasonably necessary to carry out the purpose for which it is proposed, together with a description of the public problem, administrative requirement, or other condition or circumstance that each amendment or adoption is intended to address, is as follows:
SECTION 1039.2.

Proposed section 1039.2 is added to define terms used to describe the assignment of test scores and other accountability data to the API of a school or school district of residence.

Proposed section 1039.2(a) and (a)(1) are added to define an AEP as a school that is eligible for the ASAM pursuant to Education Code section 52052(h) or an independent study program within a school as defined in Education Code sections 51745 – 51749.3. 
Subdivision 1039.2(a)(1) defines schools that are eligible for the ASAM. This section also incorporates by reference the ASAM Alternative School of Choice and Charter School Application.
Proposed sections 1039.2(b) and (b)(1) and (2) are added to define “continuously enrolled” as a pupil who was enrolled in the same school, school district, or county office of education from the first Wednesday in October through the first day of testing of the academic year with no gap in enrollment of more than 30 consecutive calendar days. Pupils not attending a school or LEA during scheduled breaks, such as winter or summer break, are still considered continuously enrolled in a school, school district, or county office of education. These pupils are considered continuously enrolled because they are not exited from school during these scheduled breaks and are expected to return to school at the conclusion of the break. This section is necessary to determine if the pupil was enrolled long enough in the AEP for the pupil’s test scores and other accountability data to be assigned to the API of the pupil’s AEP school, the API of the pupil’s school and/or school district of residence, or no API at all. 
Subdivision 1039.2(b)(2) is added to clarify “continuously enrolled” for pupils taking the California High School Exit Examination (CAHSEE). For other state-wide tests, the first day of testing typically occurs in the spring. Because the CAHSEE can be administered multiple times throughout the school year including the fall, sufficient time may not have elapsed between the first Wednesday in October and the first day of fall CAHSEE testing. This section clarifies that for the administration of CAHSEE, the first Wednesday in October of the prior year is used. 
Proposed section 1039.2(c) is added to clarify that a correctional or judicial official who refers pupils to an AEP includes probation officers. Education Code section 52052.1 requires that accountability results of pupils referred to an AEP by juvenile court judges or other correctional or judicial officials are not assigned to the API of a school and/or school district of residence. This exception in Education Code section 52052.1 is necessary to avoid holding schools and school districts accountable in their APIs for actions over which they have no control, i.e. the assignment of a pupil by judges and judicial officials. Because pupil referrals by probation officers can occur without the input from the school or school district administrators, this section is necessary to establish that schools and school districts are not held accountable if probation officers refer a pupil to an AEP and that accountability results of pupils referred by probation officers are not assigned to the API of a school and school district of residence.
Proposed section 1039.2(d) is added to define an LEA for the purpose of calculating an API as a school district or a county office of education. This section is necessary to determine which educational agencies receive an API.

Proposed section 1039.2(e) is added to define “other accountability data” added to the API pursuant to Education Code section 52052.1 as dropout rates to be added to the API pursuant to Education Code section 52052.1(a)(3). This section is necessary to clarify what types of information is included in the calculation of a school’s, school district’s, or county office of education’s API.

Proposed section 1039.2(f) is added to clarify that a referral to an AEP by a school or district of residence pursuant to Education Code section 52052.1 would include the voluntary transfer of a pupil to an independent study program in another school and/or school district or to a charter school participating in the ASAM. This section is necessary to determine whether or not test scores and other accountability results should be assigned to a school and/or district of residence API.

Proposed sections 1039.2(g) is added to define a “school district of residence” for the purposes of assigning results to the API. The school district of residence means the LEA of the last non-AEP school in which the student was enrolled. This section is necessary to determine to which LEA API a pupil’s results should be assigned.
Proposed section 1039.2(h) is added to define a “school of residence” for the purposes of assigning results to the API. The school of residence means the last non-AEP school in which the student was enrolled. This section is necessary to determine to which school API a pupil’s results should be assigned.

Proposed section 1039.2(i) is added to clarify that “test scores” are test results that are included in or added to the API. Test scores included in the API pursuant to Education Code section 52052.1 encompass tests administered statewide only. These include the California Standards Tests, California Modified Assessment Test, and California Alternate Performance Assessment, which are part of the Standardized Testing and Reporting Program administered in grades two through eleven. The California High School Exit Examination, administered in grades ten through twelve, is also included in the API. Locally-administered tests are not included in the API. This section is necessary to clarify what types of information is included in a school, school district, or county office of education API.

SECTION 1039.3. 

Proposed section 1039.3 is added to provide guidelines for the assignment of test scores and other accountability data to a school and/or school district of residence API. 
Proposed section 1039.3(a) is added to clarify that test scores and other accountability data assigned to the API of a school and/or school district of residence are assigned each fiscal year using the same cycle as used in API reporting. Each annual API reporting cycle includes a Base and a Growth API. The Base API starts the reporting cycle and is released approximately a year after spring testing. The Growth API, released after the Base API in the fall, is calculated in exactly the same fashion and with the same indicators as the prior year Base API but from test results of the following year. The year of the API corresponds to the year of testing. This section is necessary to specify the length of time for which accountability results are assigned to a school and/or LEA API.

Proposed section 1039.3(b)(1) is added to specify that test scores of a pupil are assigned to the API of an AEP if the pupil was continuously enrolled in that AEP. This section is necessary to specify to which school API a pupil’s accountability results are assigned when the pupil is continuously enrolled.

Proposed section 1039.3(b)(2) is added to specify that test scores of a pupil are assigned to the API of the LEA of an AEP if the pupil was continuously enrolled in that AEP. This section is necessary to specify to which LEA API a pupil’s accountability results are assigned when the pupil is continuously enrolled because a pupil may be enrolled in many schools during the same year while still being enrolled in the same LEA. 
Proposed sections 1039.3(c) and (c)(1)–(2) are added to specify that test scores of a pupil are assigned to the API of a school of residence if the pupil was referred by a school or school district of residence to an AEP but was not continuously enrolled in that AEP. The pupil’s results are assigned to the API of the school of residence if a pupil meets either of the following criteria:

(1) The pupil was enrolled in the school of residence at the start of the current year; subsequently enrolled in an AEP; and either stayed at the AEP, returned to the school of residence, enrolled in another AEP school, or dropped out without being continuously enrolled in any school. 

(2) The pupil was enrolled in an AEP school at the start of the current year; subsequently enrolled in the school of residence for over 30 consecutive calendar days; and either stayed at the school of residence, returned to the AEP, enrolled in another AEP school, or dropped out without being continuously enrolled in any school.
This section is necessary to specify the circumstances under which a pupil’s test score results are assigned to the API of a school of residence.

Proposed sections 1039.3(d) and (d)(1) – (2) are added to specify that test scores of a pupil are assigned to the API of a school district of residence if the pupil was referred by a school or school district of residence to an AEP but was not continuously enrolled in that AEP. The pupil’s results are assigned to the API of the school district of residence if a pupil meets either of the following criteria:

(1) The pupil was enrolled in the school district of residence at the start of the current year; subsequently enrolled in the LEA of the AEP; and either stayed at the LEA of the AEP, returned to the school district of residence, enrolled in another LEA of an AEP school, or dropped out without being continuously enrolled in any LEA. 
(2) The pupil was enrolled in the LEA of the AEP at the start of the current year; subsequently enrolled in the school district of residence for over 30 consecutive calendar days; and either stayed at the school district of residence, returned to the LEA of the AEP, enrolled in another LEA of an AEP school, or dropped out without being continuously enrolled in any LEA.
This section is necessary to specify the circumstances under which a pupil’s test score results are assigned to the API of a school district of residence.

Proposed section 1039.3(e) is added to specify that other accountability data shall be assigned to the API of a pupil’s school or school district of residence if the pupil was referred and enrolled in the AEP for fewer than 125 consecutive calendar days. This section is necessary to specify the circumstances under which other accountability data are assigned to the API of a school or school district of residence. Because other accountability data may not relate to the first day of testing, this section is added to clarify when other accountability data will be assigned to the API of the pupil’s school or school district of residence. 
Proposed section 1039.3(f) is added to specify that other accountability data shall be assigned to the API of a pupil’s AEP school and its LEA if the pupil was referred and enrolled in the AEP for 125 consecutive calendar days or more. This section is necessary to specify the circumstances under which other accountability data are assigned to the API of an AEP and its LEA.
Proposed section 1039.3(g) is added to clarify the assignment of test scores and other accountability data if a pupil was referred to an AEP by a juvenile court judge or other correctional official or expelled pursuant to Education Code section 52052.1(a)(1), enrolled in that AEP, but not continuously enrolled in any school or LEA. In these cases, the pupil’s test scores shall not be assigned to any API. However, the pupil’s other accountability data shall be assigned to the API of the school or school district of residence if the pupil was enrolled in the AEP school or its LEA for fewer than 125 consecutive calendar days. If the pupil was enrolled in the AEP school or its LEA for 125 consecutive calendar days or more, the pupil’s other accountability data shall be assigned to the API of the AEP or its LEA. This section is necessary to specify the circumstances under which test scores and other accountability data may be assigned to an API if a pupil is referred to an AEP by a juvenile court judge or judicial official, or if the pupil is expelled.

INCORPORATION BY REFERENCE

The ASAM Alternative School of Choice and Charter School Application (revised 11/2010) is hereby incorporated by reference. 
The SBE chose to incorporate the document by reference rather than publish it in the California Code of Regulations (CCR) because it would be cumbersome and inefficient to publish it in the CCR given that the document may be revised at some time in the future. The document is and was available during the rulemaking process from the Regulations Coordinator and is also available at CDE’s Web site at http://www.cde.ca.gov/ta/ac/am/documents/altapplication.doc.

OTHER REQUIRED SHOWINGS – GOV. CODE SECTION 11346.2(b)(2)-(4)

Studies, Reports, Or Documents Relied Upon – Gov. Code. Section 11346.2(b)(2):

The SBE did not rely upon any technical, theoretical or empirical studies, reports, or documents in proposing the adoption of this regulation.

Reasonable Alternatives Considered Or Agency’s Reasons For Rejecting Those Alternatives – Gov. Code Section 11346.2(b)(3)(A):

No other alternatives were presented to or considered by the SBE.  

Reasonable Alternatives That Would Lessen The Impact On Small Businesses – Gov. Code Section 11346.2(b)(3)(B):

The SBE has not identified any alternatives that would lessen any adverse impact on small business.

Evidence Relied Upon To Support The Initial Determination That The Regulation Will Not Have A Significant Adverse Economic Impact On Business – Gov. Code Section 11346.2(b)(4): 
The proposed regulations would not have a significant economic impact on any business. 

3-25-11 [California Department of Education]
· The State Board of Education has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined; text proposed to be deleted is displayed in strikeout. 
 Title 5. EDUCATION

Division 1. California Department of Education

Chapter 2. Pupils

Subchapter 4. Statewide Testing of Pupils and Evaluation Procedures

Article 1.8. Inclusion of Alternative Education Program Accountability Results 

and Middle School Dropouts in the Academic Performance Index (API)
§ 1039.2. Definitions.

For purposes of this Article, the following terms shall have the following meanings unless the context indicates otherwise:

(a) “Alternative education program (AEP)” means a school that is eligible for the Alternative Schools Accountability Model (ASAM) and/or an independent study program within a local educational agency (LEA). 


(1) Schools eligible for the ASAM include continuation, district and county community day, opportunity, county community, juvenile court, and California Education Authority, Division of Juvenile Justice schools, and others as identified in the ASAM Alternative School of Choice and Charter School Application. This document, located at http://www.cde.ca.gov/ta/ac/am/documents/altapplication.doc, is hereby incorporated by reference. 


(b) “Continuously enrolled” for the purposes of Education Code section 52052(a)(4)(C) and this Article means a pupil who was enrolled in the same school, school district, or county office of education with no gap in enrollment of more than 30 consecutive calendar days. 

(1) Test scores shall be assigned to the API of a school or LEA if the pupil is continuously enrolled at that school or LEA between the first Wednesday in October through the first day of testing of the academic year. 

(2) For purposes of determining if a fall (August through December) test taker on the California High School Exit Examination (CAHSEE) is continuously enrolled, enrollment between the first Wednesday in October of the prior school year and date of the CAHSEE examination shall be used.

(c) “Correctional or judicial officials” includes probation officers.


(d) “Local educational agency (LEA)” means a school district or county office of education.


(e) “Other accountability data” means the dropout rate that is added to the API pursuant to Education Code section 52052.1(a)(3).


(f) “Referred by the school or school district of residence” includes, but is not limited to the voluntary transfer of a pupil to an independent study program or to an AEP charter school.

(g) “School district of residence” means the LEA of the last non-AEP school in which the pupil was enrolled.


(h) “School of residence” means the last non-AEP school the pupil attended.


(i) “Test scores” means results of standardized state-wide tests included in the API.

NOTE: Authority cited: Sections 33031 and 52052, Education Code. Reference: Sections 51745, 52052, 52052.1 and 60851, Education Code.
§ 1039.3. Criteria for Assigning Pupil Accountability Results to the School and School District of Residence API.

(a) Test scores and other accountability data shall be assigned to the school and/or school district of residence for each fiscal year in accordance with annual API calculations.


(b)(1) If a pupil was continuously enrolled pursuant to this Article in the AEP, the pupil’s test scores shall be assigned to the AEP’s API for that year. 


(2) If the pupil was continuously enrolled pursuant to this Article in the LEA of the AEP in the current year, the pupil’s test scores shall be assigned to the LEA API for that year. 


(c) If a pupil was referred by the school or school district of residence to an AEP school and the pupil was not continuously enrolled pursuant to this Article in the AEP in the current year, the pupil’s test scores shall be assigned to the API of the pupil’s school of residence for that year under either of the following circumstances:


(1) The pupil was enrolled in the school of residence at the start of the current year; subsequently enrolled in an AEP; and either stayed at the AEP, returned to the school of residence, enrolled in another AEP school, or dropped out without being continuously enrolled pursuant this Article in any school. 

(2) The pupil was enrolled in an AEP school at the start of the current year; subsequently enrolled in the school of residence for over 30 consecutive calendar days; and either stayed at the school of residence, returned to the AEP, enrolled in another AEP school, or dropped out without being continuously enrolled pursuant to this Article in any school. 

(d) If a pupil was referred by the school or school district of residence to an AEP school and the pupil was not continuously enrolled pursuant to this Article in the LEA of the AEP or in any LEA in the current year, the pupil’s test scores shall be assigned to the API of the pupil’s school district of residence for that year under either of the following circumstances:


(1) The pupil was enrolled in the school district of residence at the start of the current year; subsequently enrolled in the LEA of the AEP; and either stayed at the LEA of the AEP, returned to the school district of residence, enrolled in another LEA of an AEP school, or dropped out without being continuously enrolled pursuant to this Article in any LEA. 


(2) The pupil was enrolled in the LEA of the AEP at the start of the current year; subsequently enrolled in the school district of residence for over 30 consecutive calendar days; and either stayed at the school district of residence, returned to the LEA of the AEP, enrolled in another LEA of an AEP school, or dropped out without being continuously enrolled pursuant to this Article in any LEA. 

(e) Other accountability data shall be assigned to the API of the pupil’s school or school district of residence in accordance with subdivisions (b), (c), and (d) if the pupil was referred to an AEP by the pupil’s school or school district of residence and was enrolled in the AEP for fewer than 125 consecutive calendar days.


(f) Other accountability data shall be assigned to the API of an AEP school and its LEA if the pupil was referred to the AEP by the pupil’s school or school district of residence and was enrolled in the AEP for 125 consecutive calendar days or more. 


(g) If a pupil was referred to an AEP school by a juvenile court judge or other correctional or judicial official or expelled pursuant to section 52052.1(a)(1), was enrolled in that AEP school and its LEA, and was not continuously enrolled pursuant to this Article in any school or LEA, the pupil’s test scores and other accountability data shall be assigned as follows:


(1) Test scores shall not be assigned to the API of any school or LEA.


(2) Other accountability data shall be assigned to the API of the school or school district of residence if the pupil was enrolled in the AEP school or LEA for fewer than 125 consecutive calendar days.


(3) Other accountability data shall be assigned to the API of the AEP school or its LEA if the pupil was enrolled in the AEP school or LEA for 125 consecutive calendar days or more.


NOTE: Authority cited: Sections 33031 and 52052, Education Code. Reference: Sections 52051, 52052 and 52052.1, Education Code; 5 CCR 1031-1039, inclusive.
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