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	SUBJECT

Request by two districts to waive California Education Code Section 44663(b) evaluation dates of June 30 and July 30 for non-instructional certificated employees so that Standardized Testing and Reporting test results for the year may be included in the evaluation criteria for those management employees.
Waiver Numbers: Lincoln Unified School District 94-1-2012 
                             Pomona Unified School District 25-1-2012


	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial

The California Department of Education recommends denial for the following reasons: 

California Education Code Section 33051(a)(1) The educational needs of the pupils are not adequately addressed. 

California Education Code (EC) Section 33051(a)(4) Pupil or school personnel protections are jeopardized.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


In March 2012, the State Board of Education (SBE) approved waiver number 63-12-2011 for Westminster School District. In May 2011, the SBE approved waiver number 82-2-2011 for the Lincoln Unified School District. Both waivers were approved with the condition that in granting the waivers, no employee’s evaluation would be negatively impacted by the consideration of Standardized Testing and Reporting (STAR) results received after the statutory June 30 deadline.
Prior to February 2008, the SBE approved waivers of this type for San Gabriel Unified School District and Castaic Union Elementary School District.
	SUMMARY OF KEY ISSUES


Governing boards of each school district are charged with establishing and defining job responsibilities for certificated non-instructional employees (e.g., principals) and to evaluate and assess the performance of those non-instructional certificated employees as it reasonably relates to the fulfillment of those responsibilities EC Section 44662(c). 

	SUMMARY OF KEY ISSUES (Con’t)


The districts seek to move the non-instructional certificated employee evaluation dates from June 30 and July 30 to an unspecified date sometime after STAR test results are made public, but before September 30. The districts wish to use this information in the evaluations of non-instructional certificated employees. 
According to submitted information from Lincoln Unified School District, to the best of the district’s knowledge, the employees themselves who were evaluated pursuant to this waiver supported the later evaluation incorporating the STAR results and have provided positive feedback to district administration as to the increased effectiveness of the evaluation process.
The Lincoln Unified Teachers Association, which does not represent the certificated non-instructional employees, has opposed this request as it “… does not believe an evaluation should be tied to the student scores on the STAR.” All other bargaining units support the waiver request.
Lincoln Unified School District is requesting a renewal waiver for a period of 
May 1, 2012, through September 30, 2012. This waiver cannot be considered as a renewal because the first waiver request had a period of request from May 1, 2011 through September 30, 2011; the renewal request was not submitted until January 2012. Pomona Unified School District is requesting a waiver for a period of June 1, 2012, through October 30, 2012. 
The Department’s believes that the use of STAR data in an employee evaluation could jeopardize the educational needs of the pupils and limit the school personnel protections, if that evaluation contributed to the employee’s dismissal.
Currently, STAR data are not available until mid to late summer, and can often be delayed until after the school year has begun. It is not in the best interest of students to allow this type of determination to be made so late in the planning process. Postponing the evaluation process until STAR data are available could result in the dismissal of a non-instructional certificated employee after the start of a school year impeding the education process of the students. Clearly, postponing such decisions until late summer or early fall is not in the best interest of students. 

It is the intent of the Legislature in EC Section 60602(a) that STAR’s “…primary purpose of assisting teachers, administrators, pupils, and their parents, to improve teaching and learning” and in EC Section 60602(a)(6) that STAR “assess pupils for a broad range of academic skills…” As developed, the California Standards Tests were designed to ensure that teachers were teaching all of the state standards. They were not designed to measure individual student mastery of the standards over time (the tests are not linked from grade to grade).  At this point in time, the use of STAR data to be included in personnel evaluations would be premature, as the standardized tests were not designed for that purpose.
	SUMMARY OF KEY ISSUES (Con’t)


Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC Section 33051(a). The state board shall approve any and all requests for waivers except in those cases where the board specifically finds any of the following: (1) The educational needs of the pupils are not adequately addressed. (2) The waiver affects a program that requires the existence of a schoolsite council and the schoolsite council did not approve the request. (3) The appropriate councils or advisory committees, including bilingual advisory committees, did not have an adequate opportunity to review the request and the request did not include a written summary of any objections to the request by the councils or advisory committees. 
(4) Pupil or school personnel protections are jeopardized. (5) Guarantees of parental involvement are jeopardized. (6) The request would substantially increase state costs. (7) The exclusive representative of employees, if any, as provided in Chapter 10.7 (commencing with Section 3540) of Division 4 of Title 1 of the Government Code, was not a participant in the development of the waiver.
	FISCAL ANALYSIS (AS APPROPRIATE)


There is no statewide fiscal impact of denial or approval of this waiver.
	ATTACHMENT(S)


Attachment 1: List of Waiver Numbers, Districts, and Information Regarding Each Waiver (1 page)
Attachment 2: Lincoln Unified School District General Waiver Request 94-1-2012         (2 pages) (Original waiver request is signed and on file in the Waiver Office.)

Attachment 3: Pomona Unified School District General Waiver Request 25-1-2012

 (2 pages) (Original waiver request is signed and on file in the Waiver Office.) 
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