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Issue: Food Service Management Company Contracts- Rebates, Discounts and Credits, Bid Document and Contract Pre-Review
Requirement
Title 7, Code of Federal Regulations (7 CFR), sections 210.16, 210.19, 210.21, 220.16, reflect the National School Lunch Program and School Breakfast Program, require that all participating Local Educational Agencies (LEAs) include provisions in their contract with Food Service Management Companies (FSMCs) relating to rebates, credits, and discounts.
Challenges
Many FSMCs are not returning rebates, discounts, and credits to the LEAs they contract with. 
· The FSMCs believe they are exempt because they identify their contracts as fixed fee, however, because many contracts include reimbursable provisions, the law applies.
· Many LEAs share this belief while others are unaware of the requirement. One problem may be that the FSMC representative serves as the Food Services Director (FSD). All Nutrition Services Division correspondence addressed to the FSD falls into the hands of the FSMC representative. 
· LEAs believe that they aren’t entitled to this information from their FSMC. 
· LEAs believe that the fixed-fee includes the credits, rebates, and discounts.
· Since vendors have the account with the FSMC, they do not share this information with the LEAs.

Background/History

Effective November 30, 2007, The U.S. Department of Agriculture codified regulations requiring FSMCs to identify and return all rebates, discounts, and credits received for items they purchase for the LEA. Cost-reimbursable contracts and fixed-fee contracts with cost reimbursable provisions must include specific language addressing this requirement. 
Federal and State Laws
(None)
Federal and State Regulations

 7 CFR 210.21, 220.16, and 215.14a include provisions for LEAs to include clauses in their FSMC contracts specifying that FSMCs must:

· Return to the LEA all rebates, discounts, and credits
· Identify rebates, discounts, and credits on invoices to the LEA

· Identify the method they will use to report rebates, discounts, and credits to the LEA

· Maintain records of all discounts, rebates, and credits

Possible Child Nutrition Advisory Council Action (Desired Outcomes)

· Assist the California Department of Education (CDE) in educating LEAs about the federal procurement regulations relating to their right and responsibility to ask for documentation on rebates, discounts, and credits.

· Assist the CDE in educating LEAs on allowable use of cafeteria funds relating to FSMC contracts.
April 10, 2012

