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Consideration of a Retroactive Request for Determination of Funding with “Reasonable Basis”/Mitigating Circumstances as Required for a Nonclassroom-based Charter School Pursuant to California Education Code Sections 47612.5 and 47634.2, and Associated California Code of Regulations, Title 5.
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SUMMARY OF THE ISSUE
California Education Code (EC) sections 47612.5 and 47634.2 established the eligibility requirements for apportionment funding for charter schools that offer nonclassroom-based instruction. The statutes specify that a charter school may receive apportionment funding for nonclassroom-based instruction only if a determination of funding is made by the State Board of Education (SBE). The California Department of Education (CDE) reviews a charter school’s determination of funding request and presents it for consideration by the Advisory Commission on Charter Schools (ACCS), pursuant to relevant California Code of Regulations, Title 5 (5 CCR). The ACCS may include the consideration of mitigating circumstances in conjunction with a recommendation to the SBE. 
Pursuant to 5 CCR, Section 11963.6(c), any determination of funding request approved by the SBE for an existing nonclassroom-based charter school must be prospective (not for the current year). The CDE received a completed determination of funding request from Taylion San Diego Academy (TSDA) after the required February 1, 2015, deadline, thereby making the request retroactive, not prospective. Since TSDA did not submit a request by the regulatory filing deadline, TSDA was required to request a waiver for SBE approval to allow the charter school to request a non-prospective funding determination.
A waiver was submitted to the SBE requesting approval for a non-prospective funding determination for fiscal year (FY) 2015–16. The waiver was approved by the SBE at its January 2016 meeting. The waiver request is provided in the SBE January 2016, Meeting Notice for the SBE Web page located at 
http://www.cde.ca.gov/be/-g/ag/yr16/documents/Jan16w10.doc.
PROPOSED RECOMMENDATION

The CDE proposes to recommend that the SBE approve the mitigating circumstances request and the proposed determination of funding for a charter school that offers nonclassroom-based instruction as provided in Attachment 1. 

BRIEF ANALYSIS OF THE ISSUE
TSDA submitted a request to obtain a determination of funding by the SBE with the consideration of mitigating circumstances to establish eligibility to receive apportionment funding. 
Pursuant to 5 CCR, Section 11963.4(a), a nonclassroom-based charter school may qualify for 70 percent, 85 percent, or 100 percent funding, or may be denied. To qualify for a proposed recommendation of 100 percent funding, a nonclassroom-based charter school must meet the following criteria:

· At least 40 percent of the school’s public revenues are to be spent on salaries and benefits for all employees who possess a valid teaching certificate.
· At least 80 percent of all revenues are to be spent on instruction and instruction- related services.
· The ratio of average daily attendance for independent study pupils to full-time certificated employees does not exceed a pupil-teacher ratio of 25:1 or the pupil-teacher ratio of the largest unified school district in the county or counties in which the charter school operates.

However, 5 CCR Section 11963.4(e) states that the ACCS may find a “reasonable basis” (also referred to as mitigating circumstances) by which to make a recommendation other than one that results from the criteria specified in the regulations.

5 CCR Section 11963.6(c) specifies that a determination of funding approved by the SBE shall be prospective (not for the current year) and shall be in increments of a minimum of two years and a maximum of five years in length. When making a recommendation for a funding determination, the CDE also considers the number of years a charter school has been in operation and the number of years requested for the determination of funding by the charter school.
EC Section 47612.5(d)(2) requires a determination of five years for a charter school that has achieved a rank of six or greater on the Academic Performance Index (API). However, EC Section 52056(a) requiring API ranking of schools was repealed. Alternatives were authorized by Assembly Bill (AB) 484 (Chapter 489, Statutes of 2013) to meet legislative and/or programmatic requirements. For purposes of meeting the API requirement pursuant to EC Section 47612.5(d)(2), the CDE considers the following alternatives as proposed by AB 484: (a) the most recent API calculation; or (b) an average of the three most recent annual API calculations; whichever is higher.

5 CCR Section 11963.4(e) provides specific examples of the types of mitigating circumstances and for the ACCS to consider well documented “one-time or unique or exceptional circumstances.” Mitigating circumstances described by a charter school in the funding determination process clarify and provide guidance as to whether or not a specific charter school meets the percentage requirements for a funding determination as expressed in 5 CCR Section 11963.4(a).

Pursuant to 5 CCR Section 11963.4(e): 

A reasonable basis for the Advisory Commission on Charter Schools to make a recommendation other than one that results from the criteria specified in subdivision (a) may include, but not be limited to, the following: the information provided by the charter school pursuant to paragraphs (2) through (8), inclusive, of subdivision (b) of section 11963.3, documented data regarding individual circumstances of the charter school (e.g., one-time or unique or exceptional expenses for facilities, acquisition of a school bus, acquisition and installation of computer hardware not related to the instructional program, special education charges levied on the charter school by a local educational agency, restricted state, federal, or private grants of funds awarded to the charter school that cannot be expended for teacher salaries, or contracted instructional services other than those for special education), the size of the charter school, and how many years the charter school has been in operation. The Advisory Commission on Charter Schools shall give charter schools with less than a total of one hundred (100) units of prior year second period average daily attendance or that are in their first year of operation serious consideration of full funding.

TSDA did not meet the criteria to qualify for a proposed recommendation of 100 percent funding based on reported FY 2013–14 data. Therefore, the charter school submitted a request to consider mitigating circumstances. A summary of the request from TSDA is provided below and in Attachment 3.
TSDA is requesting a 100 percent determination of funding for five years with the consideration of the charter school’s mitigating circumstances. TSDA reported expenditures of 45.48 percent on certificated staff costs and expenditures of 55.81 percent on instruction and instruction-related services costs, which make the charter school ineligible for a determination of funding.  Based on TSDA’s reported expenditure percentages, the charter school’s nonclassroom-based instruction is not substantially dedicated to the instructional benefit of the students pursuant to 5 CCR Section 11963.4 (a)(4). Under these circumstances, the regulation requires the ACCS to recommend that the SBE deny the request unless there is a reasonable basis to recommend otherwise. 
TSDA’s mitigating circumstances request cites conserving cash due to the late receipt of federal Public Charter Schools Grant Program (PCSGP) funds. TSDA received $146,250 of its $250,000 PCSGP grant payment in August 2014, several months after FY 2013–14 ended. TSDA exercised fiscal caution and chose not to spend PCSGP funds until they were received. For this reason, the charter school is requesting that the federal grant revenue payment be excluded from the instruction and instruction-related services calculation. By omitting $146,250 in federal grant revenues, the charter school’s Instruction and instruction-related services spending ratio would be 95 percent. The CDE administers the federal PCSGP and confirmed that the charter school’s payment of $146,250 was certified in August 2014. 

When making a recommendation for a funding determination, the CDE also considers the number of years a charter school has been in operation and the number of years requested for the determination of funding by the charter school. As provided in Attachment 1, TSDA requested a determination of five years. The CDE proposes to recommend three years for TSDA since the charter school has been in operation less than three years and did not meet the API requirement.
The CDE finds that the information submitted supports the charter school’s mitigating circumstance and recommends a funding determination of 100 percent for the period as provided in Attachment 1.
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California Department of Education

Proposed Determination of Funding Recommendation for a Nonclassroom-based Charter School 
	CDS Code
	Charter Authorizer / County
	Charter School / Charter Number
	First Year of Operation
	Percent Spent on Certificated Staff Compensation^

	Percent Spent on Instruction and Instruction- Related Services^
	Pupil to Teacher Ratio^
	Funding Determination and Years Requested by Charter School With Mitigating Circumstances
	Funding Determination Without Mitigating Circumstances (5 CCR Section 11963.4)
	CDE

Recommendation Funding Determination and Years*
	CDE Recommendation Mitigating Circumstances Provided

	37-68437-0128470

	Vallecitos Elementary / San Diego
	Taylion San Diego Academy / 1559
	2013–14
	45.48%
	55.81%
	25.0 : 1
	100% for
5 Years (2015(16 through 2019(20)
	Denial 


	100% for
3 Years (2015(16 through 2017-18)
	Yes


^The spending percentages and pupil to teacher ratio correspond to the charter school’s funding determination request as originally submitted to the California Department of Education (CDE).
*For the funding determination effective period, the CDE considers the number of years a charter school has been in operation and the number of years requested for the determination of funding by the charter school. At its January 2016 meeting, the State Board of Education approved the request to waive specific portions of California Code of Regulations, Title 5 Section 11963.6(c), for the period of July 1, 2015, through June 30, 2016.
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