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2004 Annual Report of Waiver XE "Annual Report of Waiver"  Activity 

Education Code (EC) Section 33053 states that the:

“Department of Education shall annually submit a report to the Governor, Legislature, California State Board of Education, and make the report available to the superintendent and board president of each school district and county office of education. This report shall include a description of the number and types of waivers requested of the board, the actions of the board on those requests, and sources of further information on existing or possible waivers.” 

This report shows the number of general and specific waiver requests received from January 1, 2004 to December 31, 2004. Additionally, this report includes waiver requests of the federal law, the No Child Left Behind (NCLB) Act. Waiver requests are heard by the State Board of Education (SBE) during a regularly scheduled meeting. This report describes the types of waivers received from local educational agencies (LEAs) and the dispositions of those waivers. Each waiver request submitted from a school district or county offices of education is logged into the California Department of Education (CDE) Waiver Office database. Once logged in, the requests are tracked until either approved or disapproved by the SBE, returned to the district, or withdrawn by the district.

	Waiver Requests for 2004:

	288
	Number of General Waivers

	253
	Number of Specific Waivers

	35
	Number of Federal Waivers

	576
	Total Number Received

	
	

	Dispositions of 2004 Waiver Requests:
	%

	489
	Number of Waivers Approved
	85

	18
	Number of Waivers Denied
	  3

	44
	Number of Waivers Withdrawn
	  8

	25
	Number of Waivers with No Formal Action Taken
	  4

	576
	Total Number Received


The number of waiver requests approved in 2004 increased to 85 percent, slightly above the approval rate from previous years of 70 percent. 
The number of denied waiver requests remained stable at .03 percent, similar to previous years. The percentage of waiver requests denied remains low from year to year. This is due in part to CDE staff offering alternatives to LEAs to filing a waiver request, dissuading LEAs from filing waivers requests that will likely be disapproved, or explaining to LEAs about permissive Education Code sections. Some waiver requests are taken to the SBE with a CDE recommendation for denial due to the nature and merit of a request, and others are denied by a formal action of the SBE despite a CDE recommendation of approval. Often waiver requests that CDE recommends for denial get withdrawn by the district before the SBE meeting, preventing formal denial by the SBE. General waivers can only be denied for one of seven reasons found in EC Section 33050(a). 

The number of withdrawn waiver requests decreased slightly in 2004 to 43, down from the 73 withdrawn by districts in 2003. The withdrawals in 2003 were primarily a result of Nutrition Services Division’s staff scrutiny of the districts’ requests not to serve meals during the summer. By 2004, LEAs were aware of the increased need to serve meals to pupils during summer school. Another reason for withdrawal is that when LEAs receive notice from the Waiver Office of a denial recommendation from CDE, they decide not to take the waiver forward to the SBE.

No action was taken on 25 waiver requests. This number includes requests to waive EC sections that cannot be waived, waivers that are unnecessary, Superintendent’s waivers, or waivers that are returned to the LEA for more information. The Waiver Office screens district requests to prevent waivers of this category from being placed before the Board. 
Purpose and Use of Waivers XE "Purpose and Use of Waivers" 
The purpose of a general waiver is to provide flexibility in a school district or county office of education without undermining the basic intent of the law. Under the SBE’s general waiver authority, EC sections 33050-33054, the governing boards of school districts and county offices of education, as well as charter schools, can request a waiver of most parts of the California Education Code and Title 5 Regulations. Non-waivable sections designated in EC Section 33050(a)(1)-(20) include sections dealing with apportionment, facilities, financial management and control, K-3 class size reduction, and school buildings. 

While waiver requests offer flexibility in the implementation of programs to meet needs of students that cannot be met under mandated statutes and regulations, waiver requests highlight changes that may need to be made in the law. Large numbers of waiver requests of a code section draw attention to the possible need for legislative change. CDE and SBE work with the waiver process to allow districts and schools flexibility to operate in a way that facilitates a quality education system for the state’s school children.  

Specific waiver requests offer the same flexibility to districts but are slightly different in processing and approval. Some specific waiver requests do not require a school site council meeting and parental notice to be included in the waiver request. Specific waiver authorities are spread throughout the EC, and many are limited in scope to a particular chapter, section, or area of the code. A common waiver authority is EC Section 56101 for special education waivers necessary or beneficial to the content and implementation of the pupil’s individual education plan (IEP).

Analysis of Major Types of Waivers Received XE "Analysis of Major Types of General Waivers Received"  

Algebra I Requirement for Graduation

In 2004, the largest number of waiver requests received was the graduation requirement of Algebra I.
 The Waiver Office received 191 requests from LEAs with high school seniors who needed a waiver of the Algebra graduation requirement in order to receive a diploma. In 2001, the Education Code changed to require that, beginning in 2003-2004, high school seniors had to complete a course in Algebra I or its equivalent before receiving a diploma of graduation. These waiver requests were recommended for approval with conditions. The CDE, in conjunction with the SBE, required proof that districts sent letters to parents of upcoming seniors announcing the change in graduation requirements. LEAs were also required to report the number of waivers actually used for graduating seniors in the district. The final reports from LEAs that used this waiver revealed that 4,411 high school students were able to graduate from high school as a result of these waivers. 
State Meal Mandate
This category continues to be a large one for the Waiver Office from school districts requesting to waive the meal requirement for summer school sessions, with 139 waivers received. Out of this number, 104 were approved (75 percent of the total category), 8 were denied, and 27 were withdrawn. Most districts that apply for a waiver of the state meal mandate for summer school programs have received such a waiver previously.

Special Education

Totaling 57, special education waiver requests were the third largest category. The majority of these were specific waivers under the waiver authority of EC Section 56101. The CDE usually receives a high number of special education waiver requests. In 2004, the special education waiver requests included timeline waivers for annual certification renewals of nonpublic schools and agencies, resource teacher caseload waivers, and child specific waivers to allow placement of a student in a non-certified nonpublic facility. Forty of these waivers were approved, one was denied, four were withdrawn, and twelve had no formal action. 

Under the special education category, there were seven requests for the California High School Exit Examination (CAHSEE) Waiver of Test Passage for Students with a Disability. The Education Code changed in 2004 allowing for local approval of these types of waiver requests. All waiver requests received for this category were therefore returned to the LEA with instructions about the change in statute.
Other Types of Waiver Requests Received
Other categories of waiver requests received were for audit findings of EC Section 60119, waivers of federal regulations, waivers of the equity length of time law, various waivers for EC sections related to charter schools, and LEAs requesting relief from instructional time penalties.  

In the instance of EC 60119 waiver requests, auditors cited LEAs that did not meet the public hearing and resolution requirements of this code section. This statute requires LEAs to annually review the sufficiency of textbooks and instructional materials for each pupil in each school by subject matter and grade level. LEAs are cited for the following three reasons: 1) failure to hold an annual public hearing to determine the sufficiency of instructional materials for each pupil at each school; 2) failure to post the notice for the public hearing for ten days; or 3) failure to post the notice at three public places. The majority of the waiver requests received is for failure to post the notice of public hearing for ten days. Most agencies cited for this reason posted the notice the number of days that they normally use for all their other public hearing notices. If their waiver requests were not approved, the LEA would have had to repay the funds received for instructional materials for the fiscal year involved. Most of these requests were approved, with one withdrawal and one that was unnecessary because the fiscal penalties were not considered substantial.
In 2004, most of the federal waiver requests were for the Carl Perkins Vocational and Technical Educational Act to allow LEAs to waive the consortium required by Section 131(d)(2) of the Act. These waiver requests are used by rural districts or a charter school operating secondary vocational and technical education. All 23 of these waiver requests were approved.
In 2004, the CDE received 24 requests for a waiver of the equity length of time requirement in order for LEAs to extend kindergarten classes. This EC Section requires all districts to offer the same number of minutes to each grade level within the district. Most of the requests concerning kindergarten were to pilot extended-day kindergarten programs. The new requests are approved for one year only with the condition that an evaluation of the program is conducted and submitted to CDE before a renewal of the waiver is considered. Six of these sought renewals of previous waivers. Districts had to submit an evaluation of their program before a renewal would be considered. These waiver requests will be no longer be necessary as the equity length of time law changed effective January 1, 2005, to allow districts to extend the instructional time for kindergarten classes as long as certain conditions are met. Sponsored by the Department of Education, this legislation responded to a growing need by LEAs to increase student achievement by increasing classroom instructional time.
CDE Recommendations for Board Action
After CDE submits a waiver request with a recommendation, the waiver request is scheduled for the next SBE meeting. Waiver requests that have been reviewed using a State Board Policy or SBE Waiver Guideline Criteria may be scheduled for “Consent,” while all other waivers must go as “Non-consent or Action.” If any Board member desires to discuss a waiver request scheduled for consent, that waiver request will be removed from consent, and discussed and voted upon separately.
State Board Waiver Policies and Final Disposition of Waivers
When a waiver is presented at a SBE meeting, a motion is made to approve, approve with conditions, or deny a waiver request. In order to pass, motions must be approved by six affirmative votes. Presentations or comments from CDE staff, the LEA requesting the waiver, and/or any other interested party can be made before the waiver request is taken up for a vote. After the meeting, CDE sends a disposition letter to the requesting agency and a copy is kept on file. 

Results/Conclusions
In conclusion, the CDE Waiver Office received and processed an average of 48 waiver requests each month for scheduling to the SBE meeting agenda. CDE promptly responded to LEAs’ needs and to requests from within the department while working closely with the SBE staff. 

� In previous years, State Meal Mandate waiver requests were the largest number received.





PAGE  
1

