INITIAL STATEMENT OF REASONS 

Procedures for Reviewing Proposed Revisions to Adopted Instructional Materials

INTRODUCTION
The California Department of Education (CDE) is proposing these regulations in order to facilitate review of publisher-proposed revisions to State Board of Education (SBE) adopted instructional materials as set forth in California Education Code section 60200. In order to establish and implement the revision process, including the assessment of a fee as stipulated in law, the State requires these new regulations.

The proposed amendments to regulations would create California Code of Regulations, title 5, section 9526.

PROBLEM AGENCY INTENDS TO ADDRESS

Education Code section 60200(b)(2) states that the CDE shall assess a fee on publishers of instructional materials currently adopted by the SBE in the event they submit proposed revisions to their adopted materials. This law states that the fee “…shall not exceed the reasonable costs to the department to conduct a review….” These proposed regulations establish the process for review and the associated fee. 

These proposed regulations along with the authority granted in Education Code section 60200(b)(2) will allow publishers to revise their SBE-adopted instructional materials without having to wait the full eight years before the next SBE adoption in the same subject matter. This fact will benefit California’s students and educators. 

The CDE reviewed all state regulations relating to instructional materials and found that none exist that are inconsistent or incompatible with these regulations regarding kindergarten through grade eight instructional materials. 

In order for the CDE to comply with the requirements of Education Code section 60200, these proposed regulations must be established to provide both the details and mechanism for implementation. 

BENEFITS ANTICIPATED FROM REGULATORY ACTION

The benefit of the proposed amendment to Title 5 will be the implementation of a review process for publisher-proposed revisions to their instructional materials currently adopted by the SBE. Such a process will allow for the inclusion of revised content to address needs of educators and students. 

SPECIFIC PURPOSE OF EACH SECTION – GOV. CODE SECTION 11346.2(b)(1)

The specific purpose for each adoption, and the rationale for the determination that each adoption is reasonably necessary to carry out the purpose for which it is proposed, together with a description of the public problem, administrative requirement, or other condition or circumstance that each adoption is intended to address, is as follows:

Proposed section 9526 is added to introduce the process by which publishers may propose revisions to their instructional materials appearing on the current SBE adoption list beginning in 2014. This addition is necessary because it introduces the point that such proposed revisions must be consistent with SBE adopted content standards, curriculum frameworks, and evaluation criteria utilized in the original adoption process. The start year of 2014 is essential for the following reasons: 2014 was the year of the mathematics instructional materials adoption, and these materials are based on new academic content standards; it is possible that both publishers and school districts may desire revisions to these materials following the first standardized assessments to be based upon them (spring of 2015). Additionally, prior to 2014 there had not been an instructional materials adoption since 2008 due to a legislative suspension, and new adoptions in various subjects are currently being scheduled. To allow proposed revisions to materials adopted in 2008 and prior would essentially be requesting all new materials in subjects for which adoptions are pending; for example, the CDE is currently conducting an instructional materials adoption for English language arts—the last adoption for which was in 2008. 

Proposed section 9526(a) is added to stipulate that publishers whose instructional materials appear on the current SBE adoption list may submit proposed revisions of those materials to the CDE once every two years, but no later than two years prior to the next adoption of instructional materials in the same subject. This addition is necessary because it effectively creates two opportunities for proposing revisions which is a reasonable and manageable timeline. Two years is a reasonable timeframe for several reasons, including the fact that this limitation allows for a manageable workload by the CDE which simultaneously will be conducting full instructional materials adoptions in other subjects; and it encourages publishers to concentrate proposed revisions in a thoughtful manner rather than submit an ongoing array of proposals. Note that minor error corrections are currently permissible as are new-addition/substitutions, pursuant to section 9529. 

Proposed section 9526(b) is added to indicate that the CDE will publicly announce its call for proposed revisions 90 days in advance of the submission period.  This addition is necessary in order to create a reasonable timeline of expectation for both the State and publishers. 

Proposed section 9526(c)(1) is added to specify that publishers proposing a revision to adopted materials must provide a brief description describing the cause for and basic nature of the proposed revisions. This addition is necessary in order for the State to understand the nature of the proposed change and process the publishers request appropriately. 

Proposed section 9526(c)(2) is added to stipulate that publishers proposing a revision to adopted materials must provide a list of those materials proposed for revision.  This addition is necessary in order for the State to understand the nature of the proposed change and process the publishers request appropriately. 

Proposed section 9526(c)(3) is added to require that publishers proposing a revision to adopted materials must provide up to 10 copies of each component proposed for revision and that every proposed edit must be clearly indicated.  This addition is necessary in order for the State to conduct an appropriate review of the proposed revision and understand the specific proposed changes. Section 9526(c)(3) requires that publishers shall incur all costs associated with the submittal of a proposed revision as this responsibility mirrors the process of a regular instructional materials adoption pursuant to section 9517(g). 

Proposed section 9526(d) is added to indicate that the proposed revision will be reviewed for consistency with the SBE-adopted content standards, curriculum frameworks and evaluation criteria used in the original adoption.  This addition is necessary in order to maintain the instructional integrity of the revised materials in relation to the originally adopted materials. 

Proposed section 9526(e) is added to confirm that publisher-proposed revisions shall comply with the social content standards. This addition is necessary in order to maintain the compliance of revised materials with existing laws regarding social content standards. 

Proposed section 9526(f) is added to stipulate that the review recommendations shall be forwarded by the CDE to the Instructional Quality Commission (Commission). This addition is necessary in order for the revision review process to adhere to the same review process as conducted during the initial instructional materials adoption. 

Proposed section 9526(g) is added to require the Commission to take various actions, subsequently identified, prior to making a recommendation to the SBE. This addition is necessary in order for the revision review process to adhere to the same review process as conducted during the initial instructional materials adoption. 

Proposed section 9526(g)(1) is added to stipulate that the Commission shall hold a public meeting to receive public comment on the initial review results forwarded to the Commission by the CDE. This addition is necessary in order for the revision review process to adhere to the same review process as conducted during the initial instructional materials adoption. 

Proposed section 9526(g)(2) is added to stipulate that the Commission may hold more than one public meeting to collect comment in considering the review results. This addition is necessary in order for the revision review process to adhere to the same review process as conducted during the initial instructional materials adoption. 

Proposed section 9526(g)(3) is added to stipulate that the Commission must evaluate publisher-proposed revisions based upon the SBE-adopted content standards, curriculum frameworks, evaluation criteria and social content standards. This addition is necessary in order for the revision review process to adhere to the same review process as conducted during the initial instructional materials adoption. 

Proposed section 9526(g)(4) is added to stipulate that the Commission shall hold a public meeting not less than 30 days following the final Commission-conducted public comment meeting for the purpose of conducting a roll call vote to determine its final recommendation to be made to the SBE. This addition is necessary in order for the revision review process to adhere to the same review process as conducted during the initial instructional materials adoption. 

Proposed section 9526(g)(5) is added to stipulate that the Commission shall complete and forward to the SBE a final “Commission Advisory Report” which will recommend or not recommend SBE approval of the proposed revision. This addition is necessary in order for the revision review process to adhere to the same review process as conducted during the initial instructional materials adoption. 

Proposed section 9526(h) is added to stipulate that the SBE will hold a public meeting to consider the approval of publisher-proposed revisions to previously adopted instructional materials. This addition is necessary in order for the revision review process to adhere to the same review process as conducted during the initial instructional materials adoption. 

Proposed section 9526(i) is added to stipulate that the CDE will charge publishers a fee to cover the cost of the review, the cost to review print materials, the cost to review videos and DVDs, the cost to review software, and the cost to review online programs. The additions are necessary in order to comply with the law authorizing this revision process regarding a mandatory fee for review. 

Proposed sections 9526(i)(1)-(i)(2)(C) are added to stipulate the cost to review print materials, the cost to review videos and DVDs, the cost to review software, and the cost to review online programs. The additions are necessary to identify the specifics of the fee stipulated in the law authorizing this revision process. The cost of reviewing print material is easily established (e.g. dollar amount per page reviewed); however, reviews of technology-based instructional materials are more difficult and time consuming and the costs of the review are harder to quantify. In order to accurately estimate the cost of reviewing non-print material fees, we identified a standard video as 120 minutes, a DVD as 4.7 gigabytes or 120 minutes, and a CD size as 650-700 megabytes. We also set the cost of an online program at $1,000 per grade level which if in print form would equate to 667 pages which is reasonable in consideration of the added features and functionality of an online program. (Note that proposed section 9526(j) allows for the reduction of these fees based upon actual review costs.) This cost structure is based upon the costs associated with a Social Content Review pursuant to section 9820 but herein expanded to account for the significant increased level of review, i.e., the curriculum framework evaluation criteria including the academic content standards versus only the social content standards. Again, note that proposed section 9526(j) allows for the reduction of these fees based upon actual review costs. 
Proposed section 9526(j) is added to stipulate that the CDE may reduce the published fees if actual costs are lower. This addition is necessary in order to comply with the law authorizing this revision process regarding the reasonableness of the fee in relation to the actual cost of the process. 

Proposed section 9526(k) is added to stipulate that publishers must pay a review fee 30 days after receiving an invoice from the CDE and that this fee is non-refundable. This addition is necessary to identify the terms of payment of the fee stipulated in the law authorizing this revision process. Fees are non-refundable because once the fees have been received, the work has already begun; this process mirrors that of an instructional materials adoption, such as that regulated by section 9517.3, authorized by Education Code section 60211. This 30 day from invoice payment due date is established in the State Administrative Manual, Section 8776.6. 

Proposed section 9526(l) is added to stipulate that the CDE shall notify the publisher of the review results in writing. This addition is necessary in order to establish a reasonable expectation of notification on behalf of both the participating publisher and the State. 

Proposed section 9526(m) is added to stipulate that the publisher must continue to offer for sale to districts the originally adopted version of their instructional materials, except for in the case of an online program. This addition is necessary in order to prevent school districts from having to purchase all new materials any time they need additional materials subsequent to a publisher’s revision. 

Economic Impact Analysis PER GOV. CODE SECTION 11346.3(b)
Purpose:

The proposed regulatory action is necessary in order to facilitate review of publisher-proposed revisions to SBE- adopted instructional materials pursuant to Education Code section 60200. The proposed regulations establish and implement the revision process, including the assessment of a fee as stipulated in law.

Creation or Elimination of Jobs Within the State of California:

The regulations are designed to establish a process for review, and the associated fee, in the event publishers of instructional materials voluntarily submit proposed revisions to their adopted materials.  These proposed regulations will not have the direct nor indirect effect of eliminating any jobs within the State of California. These proposed regulations allow for an increase in work opportunity, specifically the creation of revised instructional materials, and, therefore, may potentially create job opportunities within the State of California. 

Creation of New or Elimination of Existing Businesses Within the State of California:

The regulations are designed to establish a process for review, and the associated fee, in the event publishers of instructional materials voluntarily submit proposed revisions to their adopted materials.  These proposed regulations will not have the direct nor indirect effect of eliminating any existing businesses within the State of California. These proposed regulations allow for an increase in work opportunity, specifically the creation of revised instructional materials, and, therefore, may potentially create new businesses within the State of California. 

Expansion of Businesses or Elimination of Businesses Currently Doing Business Within the State of California:

The regulations are designed to establish a process for review, and the associated fee, in the event publishers of instructional materials voluntarily submit proposed revisions to their adopted materials.  These proposed regulations allow for an increase in work opportunity, specifically the creation of revised instructional materials, and, therefore, may promote related business expansion within the State of California. 

Benefits of the Regulations to the Health and Welfare of California Residents, Worker Safety, and the State’s Environment:

The cost of any review will be fully covered by the publisher participation fee. These fees elevate pressure from the state general fund. 

Publisher participation in any proposed revision process is voluntary and therefore fiscal impact to business will be weighed by said businesses in determining the cost/benefit of participation. 

By allowing for revisions to instructional materials for use in California schools, revisions that may be better than the originals in terms of educational content and instructional support, these proposed regulations may contribute to the better education and welfare of California residents. Better welfare, defined as the state of doing well especially in respect to good fortune, happiness, well-being, or prosperity, may contribute positively to Californians’ health, safety and awareness of the necessity to respect and conserve California’s environment. A good education can promote an individual’s better welfare which may affect all aspects of one’s life. 

OTHER REQUIRED SHOWINGS 
Studies, Reports or Documents Relied Upon–Gov. Code. Section 11346.2(b)(3):

The SBE did not rely upon any technical, theoretical, or empirical studies, reports, or documents in proposing the adoption of these regulations. 

Reasonable Alternatives Considered Or Agency’s Reasons For Rejecting Those Alternatives–Gov. Code Section 11346.2(b)(5)(A):

No other alternatives were presented to or considered by the SBE. The existing regulations must be adopted in order for the SBE to implement new state law.

Reasonable Alternatives That Would Lessen The Impact On Small Businesses Gov. Code Section 11346.2(b)(5)(B):

Implementation of the fee is mandated in statute, and participation is voluntary. 

Evidence Relied Upon To Support the Initial Determination That the Regulations Will Not Have A Significant Adverse Economic Impact on Business–Gov. Code Section 11346.2(b)(6): 
The proposed regulations will expand or create opportunities in California for business by facilitating a revision process for their currently adopted instructional materials. Participation may stimulate the sale of instructional materials. The only businesses required to pay the fee are those that choose to participate in the revision process. The available information does not indicate that this process and associated fee will harm any existing small businesses, but rather it may create new business opportunities for small businesses that wish to participate.

Analysis of Whether The Regulations Are An Efficient And Effective Means Of Implementing The Law In The Least Burdensome Manner–Gov. Code Section 11346.3(e)

The regulations have been determined to be the most efficient and effective means of implementing the law in the least burdensome manner.

The proposed regulations are necessary in order for the CDE to conduct the instructional materials revision review process pursuant to the stipulations of the law. 
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