INITIAL STATEMENT OF REASONS 

Publisher Fee for English Language Arts/English Language Development Instructional Materials Adoption

INTRODUCTION
The California Department of Education (CDE) is proposing these regulations in order to facilitate a State Board of Education (SBE) adoption of instructional materials as set forth in California Education Code section 60211, established by Senate Bill (SB) 201 (Liu), Statutes of 2013. This law stipulates that the SBE may adopt new English language arts/ English language development (ELA/ELD) instructional materials no later than November 30, 2015. This law requires the CDE to assess participating publishers a fee, while providing “small publishers” a reduction in the fee. In order to assess the required fee, the State requires these new regulations.

The proposed amendments to regulations would create California Code of Regulations, Title 5, section 9517.3.

PROBLEM AGENCY INTENDS TO ADDRESS

Education Code section 60211(b) stipulates that “before incurring substantial costs” for the ELA/ELD adoption, the CDE “shall assess a fee” from publishers who have declared their intent to submit instructional materials for consideration of SBE adoption. Additional provisions of the law require that the fee be reasonable relative to the cost of conducting the adoption, be payable even if the publisher withdraws from the process, and that the publisher must submit the fee prior to the review of their materials. The law allows the SBE to reduce the fee for a small publisher, defined as “an independently owned or operated publisher or manufacturer that is not dominant in its field of operation and that, together with its affiliates, has 100 or fewer employees, and has average annual gross receipts of ten million dollars ($10,000,000) or less over the previous three years.”

While Education Code section 60200 and sections 9510 through 9525 of Title 5 establish the process by which the CDE and the SBE conduct instructional materials adoptions, Title 5 does not address the process for collecting the fee as specified in the new law nor the amount of the fee. These proposed new regulations will address this fee and the CDE’s collection process. These regulations will allow the CDE and the SBE to conduct the ELA/ELD instructional materials adoption and provide to school districts and the public a list of approved and recommended kindergarten through grade eight instructional materials aligned to the California Common Core State Standards (CCSS) for ELA/ELD. 

The CDE reviewed all state regulations relating to instructional materials and found that none exist that are inconsistent or incompatible with these regulations regarding kindergarten through grade eight instructional materials that are aligned to the California 

ELA/ELD. The proposed regulations add an element of detail specific to one adoption process as set forth in new law.

In order for the CDE to comply with the requirements of Education Code section 60211, these proposed regulations must be established to provide both the details and mechanism for implementation. 

BENEFITS ANTICIPATED FROM REGULATORY ACTION

The benefit of the proposed amendment to Title 5 will be the implementation of a State ELA/ELD instructional materials adoption in compliance with State law. 

SPECIFIC PURPOSE OF EACH SECTION – GOV. CODE SECTION 11346.2(b)(1)

The specific purpose of each adoption and the rationale for the determination that each adoption is reasonably necessary to carry out the purpose of which it is proposed, together with a description of the public problem, administrative requirement, or other condition or circumstance that each adoption is intended to address, is as follows:

Proposed section 9517.3(a) is added to recognize the SBE ELA/ELD instructional materials adoption and introduce the itemization of detailed requirements.

Proposed section 9517.3(a)(1) is added to identify the documents that the CDE must present to the SBE in a public meeting for approval. These documents include a schedule of significant events and a notice of intent conduct the ELA/ELD adoption. The purpose of these documents is to inform the public. 

Proposed section 9517.3(a)(2) is added to stipulate the distribution of the notice to conduct the ELA/ELD adoption and its contents. The contents of the notice shall include the schedule of significant events and a statement that the CDE will be charged a participation fee. The purpose of distribution is to inform the public. 

Proposed section 9517.3(a)(3) is added to stipulate that each publisher desiring to participate in the ELA/ELD adoption shall submit to the CDE a timely statement of intent which shall indicate the number of programs and grade levels of their participation. This publisher submission represents a commitment of participation, serving to inform the CDE, SBE, and the public. The CDE uses this information to set up training sessions and create appropriate review panels. 

Proposed section 9517.3(a)(4) is added to stipulate that based on the information a publisher submits, the CDE shall assess a participation fee of $5,000 per grade level for each program submitted for review. This section also stipulates that the fee is payable even if the publisher withdraws from the review process. The amount of the fee is consistent with the fee the CDE assessed publishers participating specifically in the 2014 Mathematics Instructional Materials Adoption.
Proposed section 9517.3(a)(5) is added to stipulate that a “small publisher,” as defined in Education Code section 60211 (b)(6)(B), may request a reduction in the CDE-assessed adoption participation fee by submitting documentation of their small business status. This documentation must include a statement of earnings for the most recent three fiscal years, verification of independent ownership or operation, and a statement indicating the publisher is not dominant in the marketplace of ELA/ELD instructional materials. The SBE will utilize this information in considering a participation fee reduction. 

Proposed section 9517.3(b) is added to stipulate that the ELA/ELD adoption shall follow all other procedures of relevant regulations. 

Economic Impact Analysis PER GOV. CODE SECTION 11346.3(b)
In 2010, the SBE adopted the CCSS. These standards covered the subjects of mathematics and English language arts. In 2014, California will begin implementing new statewide standardized assessments based upon the new standards. In 2013-14, the CDE and SBE conducted adoption process for new mathematics instructional materials aligned to the CCSS. Education Code section 60211, established by SB 201 (Liu), Statutes of 2013, authorizes an adoption of new ELA/ELD instructional materials aligned to the CCSS. School districts across the state are very anxious to implement these new materials in order to be prepared for new statewide standardized assessments. While school districts are no longer mandated to purchase SBE-adopted instructional materials, most districts will continue to utilize the list of SBE-adopted materials as they have already been extensively reviewed by trained reviewers using a rigorous SBE-adopted evaluation criteria. These proposed regulations utilize the same details and fee structure as was utilized by the recent mathematics adoption. 

The implementation of this publisher participation fee will fully fund the ELA/ELD adoption—just as the fees during the mathematics adoption fully funded that activity. These fees elevate pressure from the state general fund. 

The fiscal impact of the publisher fee on business is offset by the potential gains. While these regulations will enact a $5,000 per grade level per program publisher participation fee, publishers whose instructional materials are adopted by the SBE will benefit from extensive marketing exposure and recognition by school districts that the materials have been thoroughly vetted. 

Therefore, adoption of these regulations will not: 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.
OTHER REQUIRED SHOWINGS 
Studies, Reports or Documents Relied Upon – Gov. Code. Section 11346.2(b)(3):

The SBE did not rely upon any technical, theoretical, or empirical studies, reports, or documents in proposing the adoption of these regulations. 

Reasonable Alternatives Considered Or Agency’s Reasons For Rejecting Those Alternatives – Gov. Code Section 11346.2(b)(5)(A):

No other alternatives were presented to or considered by the SBE. The existing regulations must be adopted in order for the SBE to implement new state law.

Reasonable Alternatives That Would Lessen The Impact On Small Businesses – Gov. Code Section 11346.2(b)(5)(B):

Education Code section 60211 includes provisions to lessen the impact on small businesses. The law stipulates that upon request, the SBE may reduce the required participation fee. 

Evidence Relied Upon To Support the Initial Determination That the Regulations Will Not Have A Significant Adverse Economic Impact on Business – Gov. Code Section 11346.2(b)(6): 
The proposed regulations will expand or create opportunities in California for business by facilitating an instructional material adoption which will stimulate the sale of instructional materials. The only businesses required to pay the fee are those that choose to participate in the adoption process. The available information does not indicate that this instructional materials adoption and associated fee will harm any existing small businesses, but rather it may create new business opportunities for small businesses that wish to participate.

Analysis of Whether The Regulations Are An Efficient And Effective Means Of Implementing The Law In The Least Burdensome Manner – Gov. Code Section 11346.3(e)

The regulations have been determined to be the most efficient and effective means of implementing the law in the least burdensome manner.

The proposed regulations are necessary in order for the CDE to conduct the instructional materials adoption pursuant to the stipulations of the law. 
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