


FINDING OF EMERGENCY

LOCAL CONTROL FUNDING FORMULA KINDERGARTEN AND GRADES ONE THROUGH THREE GRADE SPAN ADJUSTMENT 

The State Board of Education (SBE) finds that an emergency exists and that the emergency regulations adopted are necessary to avoid serious harm to the public peace, health, safety, or general welfare.

SPECIFIC FACTS DEMONSTRATING THE EXISTENCE OF AN EMERGENCY AND THE NEED FOR IMMEDIATE ACTION 
Overview

The proposed regulations must be adopted on an emergency basis in order for school districts to implement Education Code section 42238.02, and for the State Superintendent of Public Instruction (SSPI) to properly compute apportionments and allowances from the State School Fund. Assembly Bill (AB) 97 (Chapter 47, Statutes of 2013), enacted the Local Control Funding Formula (LCFF). The LCFF replaces most state funded programs for school districts, and it is in effect beginning fiscal year 2013–14. The LCFF authorizes an additional 10.4 percent adjustment to a school district’s kindergarten through grade three base grant, provided conditions stated in the LCFF are met. As a condition of receiving this kindergarten through grades three grade span adjustment (K–3 GSA), school districts must make progress towards or maintain a class size average of 24 or less at each school site in grades K–3 (including transitional kindergarten), unless an alternative average annual average class enrollment for each school site is collectively bargained and agreed to by the school district.
In addition, Education Code section 52060, enacted as part of LCFF, requires school districts to engage in comprehensive planning through the adoption of a Local Control and Accountability Plan (LCAP). Education Code section 52060 requires school districts to adopt an LCAP by July 1, 2014. Prior to adopting the local LCAP, Education Code section 52062 requires school districts to present their LCAP to the parent advisory and English learner parent advisory committees, provide public notification, and hold a public hearing before the district’s governing board of education. The board of education must then adopt the LCAP at a public meeting held after the public hearing. Education Code section 52070 requires a district’s LCAP be approved by the county superintendent of schools. The county superintendent of schools may not approve an LCAP if the school district’s budget does not include expenditures sufficient to implement the strategies included in the LCAP.
The proposed emergency regulations define terms in Education Code section 42238.02(d), provide clarity, and establish a uniform, auditable methodology for calculating class size averages and measuring progress towards the required average. These calculations form the basis for determining whether a school district is eligible to receive the K–3 GSA and the amount of such funds available to budget and include in its LCAP.

If these regulations are not placed into effect, there will be immediate serious harm to the general welfare, and particularly to the welfare of pupils attending California’s low-achieving public schools because the regulations will direct school districts in meeting the requirements for receiving the K–3 GSA and in determining funding available for the district to address the needs of pupils in the state priority areas outlined in Education Code sections 52060(d). These priorities include increasing pupil achievement; improving student engagement, school climate and pupil and staff safety; and ensuring school facilities are maintained in good repair. Without the regulations, school districts may not be eligible to receive the K–3 GSA funding, and members of the public will lack accurate information concerning this funding as the content of the LCAP is developed. As a result, the additional funding will not be directed toward reducing class size for pupils in K–3, and improving education outcomes for these students, resulting in diminishing their life opportunities and in serious harm to pupils and the general public. Emergency regulations are necessary to determine eligibility accurately and in time for school districts to meet the statutory requirements for public participation and the July 1, 2014, deadline for adoption of the LCAP.
Background

In June 2013, Governor Brown signed AB 97 (Chapter 47, Statutes of 2013) to enact the LCFF, which eliminated and replaced the decades-old revenue limit formula and dozens of categorical programs. School districts are funded through LCFF commencing with the 2013–14 school year. However, the Department of Finance (DOF) estimates that full funding levels will not be reached until 2020–21. In the intervening years, LCFF funding levels will be phased in.  

The California Department of Education (CDE) is responsible for calculating LCFF entitlements and apportioning funds to LEAs. For school districts and charter schools, the LCFF includes a K–3 GSA equal to 10.4 percent of the base LCFF grant for that grade span. Pursuant to Education Code section 42238.02, as a condition of receiving the K–3 GSA, school districts must meet one of the following conditions: 

· If a school site’s average class enrollment in K–3 was more than 24 pupils in the prior year, make progress toward maintaining, at that school site, an average class enrollment in K–3 of not more than 24 pupils.

· If a school site’s average class enrollment in K–3 was 24 pupils or less in the prior year, maintain, at that school site, an average class enrollment in K–3 of not more than 24 pupils.

· Agree to a collectively bargained alternative to the statutory K–3 GSA requirements.

The conditions for the K–3 GSA are subject to the annual independent audit process required by Education Code section 14501. These conditions may not be waived by the SSPI or the SBE, according to Education Code section 42239.02(d)(3)(E). The Controller is required, by Education Code section 42238.02(d)(3)(F), to include procedures necessary to enforce the conditions for the K–3 GSA in the annual audit guide pursuant to Education Code section 14502.1. If an annual audit of a school district finds the district is out of compliance with the K–3 GSA conditions of apportionment, the CDE will retroactively reduce the school district’s funding, pursuant to Education Code section 41344.  
Regulations are necessary to define terms and to establish a uniform, auditable methodology for calculating the class size average and for measuring progress. Specifically, the proposed regulations establish the timing and frequency of class size counts, specify the classes or pupils that are included in the counts, establish how combination classes are counted, and set rules for rounding. Additionally, for purposes of demonstrating progress towards an average class enrollment in K–3 of not more than 24, the regulations establish rules for new school sites that do not have a prior year class size average, and specify that districts may use the gap funding percentage estimated by the DOF in its May revision to the Governor’s annual budget proposal, since the actual percentage will not be known until the school year is finished.

Specific Basis for the Finding of Emergency

The LCFF is intended to provide a funding mechanism that is simple and transparent, while providing additional funding to school districts that make progress towards or maintain a class size average of 24 or less at each school site in grades K–3, (including transitional kindergarten) or agree to a collectively bargained alternative for each school site. These emergency regulations are necessary for school districts to successfully implement the LCFF. Since enactment of the LCFF, the CDE has received numerous questions related to the K–3 GSA conditions including: identifying classes and pupils to be included or excluded from the counts, how to count combination classes and classes that open mid-year, determining a baseline for new schools to demonstrate progress towards maintaining an average class size enrollment of 24, and rules for rounding. The regulations are necessary to make the K–3 GSA specific and uniform and to affect the purposes of the LCFF in addressing the needs of pupils, particularly in grades K–3.
School district planning for the 2014–15 school year is currently underway. In order to facilitate that planning for the 2014–15 school year, these regulations must be in place immediately. School districts must adopt an LCAP by July 1, 2014. Education Code section 52060 requires school districts to engage in comprehensive planning prior to adopting the local LCAP. School districts must consult with school personnel, their local bargaining units, parents and pupils in developing the LCAP. Education Code section 52062 also requires school districts to present the LCAP to the parent advisory and English learner parent advisory committees, provide public notification, and hold a public hearing before the governing board or county board of education. The district governing board of education must then adopt the LCAP at a public meeting held after the public hearing.
The LCAP must address the needs of pupils in the state priority areas outlined in Education Code section 52060(d). These priorities include increasing pupil achievement; improving student engagement, school climate and pupil and staff safety; and ensuring school facilities are maintained in good repair. Without these regulations, school districts, school personnel, local bargaining units, parents and pupils will lack necessary critical information regarding funds available to meet pupil needs as the LCAP and school district budget are developed. As a result, members of the public will be limited in their ability to have meaningful input into the content of the LCAP, and school district governing boards will be hampered in developing the annual budget. Education Code section 52070 requires a district’s LCAP be approved by the county superintendent of schools. The county superintendent of schools may not approve an LCAP if the school district’s budget does not include expenditures sufficient to implement the strategies included in the LCAP.

In addition, it could be determined pursuant to audit that a school district is not eligible to receive the K–3 GSA funding. Pursuant to Education Code section 42238.02(d)(3), school districts must comply with the conditions of the K–3 GSA, otherwise the CDE will retroactively remove the adjustment from the district’s LCFF funding. Without these regulations that specify conditions under which school districts are eligible for the K–3 GSA, school districts will be unable to ensure that LCFF funds, including the K–3 GSA, will be available to address pupil needs in the critical state priority areas, including increasing pupil achievement, improving student engagement, school climate and pupil and staff safety, and other state priorities identified in Education Code section 52060(d). As a result, pupils, particularly in grades K–3, will not receive the benefits of actions and expenditures to address their needs in the priority areas, and they, along with the general public, will suffer serious immediate harm to their life opportunities, academic achievement, safety and well-being.
These Issues Could Not Be Addressed Through Nonemergency Regulations

To allow sufficient time for school districts to appropriately plan for the 2014–15 school year consistent with the statutory requirements of broad stakeholder engagement and the adoption of a school district LCAP by July 1, 2014, the regulations must be in place well before the start of the 2014–15 school year. This does not allow for sufficient time to complete the regular rulemaking process.
NON-DUPLICATION

Government Code section 11349 prohibits unnecessary duplication of state or federal statutes in regulation. In this case, duplication of certain state statutes in the proposed emergency regulations is necessary in order to provide additional specific detail not included in state statute. 

AUTHORITY AND REFERENCE
Authority: Section 33031, Education Code.

Reference: Sections 42238.02, 52060, 52062, 52063 and 52070, Education Code.

INFORMATIVE DIGEST

In June 2013, Governor Brown signed AB 97 (Chapter 47, Statutes of 2013) to enact the LCFF, which eliminated and replaced the decades-old revenue limit formula and dozens of categorical programs. The DOF estimates that the formula will be fully funded in the 2020–21 school year. However, school districts are funded through LCFF commencing with the 2013–14 school year and are expected to begin operating under the formula immediately. 

The CDE is responsible for calculating LCFF entitlements and apportioning funds to LEAs. Pursuant to Education Code section 42238.02, as a condition of receiving a grade span adjustment for kindergarten through grade three (K–3 GSA), school districts must make progress towards or maintain a K–3 class size average of 24 or less at each school site, unless the district agrees to a collectively bargained alternative. If the annual independent audit of a school district shows that a school district did not comply with these conditions, the CDE will retroactively reduce the school district’s funding. 

The adoption of emergency regulations is necessary to define terms in Education Code section 42238.02, to provide clarity, and to establish a uniform, auditable methodology for calculating the averages and measuring progress. This would enable school districts to plan for the 2014–15 school year, and the CDE to implement the law. The adoption of emergency regulations is necessary for the immediate preservation of the public peace, health, safety, or general welfare within the meaning of Government Code section 11346.1. 

The CDE reviewed all state regulations relating to computing apportionments and allowances from the State School Fund and found that none exist that are inconsistent or incompatible with these regulations.

specific benefits anticipated by the proposed regulations

The benefit of enacting the proposed regulations will be to provide direction and definitions that school districts can follow for purposes of complying with conditions of LCFF.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
The SBE did not consider any technical, theoretical, empirical studies, reports, or other documents in the drafting of these regulations.

MANDATE ON LOCAL AGENCIES OR SCHOOL DISTRICTS
The proposed regulations do not impose a mandate on LEAs.

COSTS OR SAVINGS TO ANY STATE AGENCY

These emergency regulations will not result in any additional costs or savings to local educational agencies, state agencies, or federal funding to the State.

NON-DISCRETIONARY COSTS OR SAVINGS IMPOSED UPON LOCAL AGENCIES

These emergency regulations will not result in any additional non-discretionary costs or savings upon local agencies.
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