FINDING OF EMERGENCY
Instructional Materials Mathematics Adoption
The State Board of Education (SBE) finds that an emergency exists and that the emergency regulations adopted are necessary to avoid serious harm to the public peace, health, safety, or general welfare, especially the welfare of students attending California’s low-achieving public schools.

SPECIFIC FACTS DEMONSTRATING THE EXISTENCE OF AN EMERGENCY AND THE NEED FOR IMMEDIATE ACTION 
Overview

These proposed regulations must be adopted on an emergency basis in order to meet the timelines for an adoption of instructional materials for mathematics by the SBE as set forth in California Education Code section 60207, as established by Assembly Bill (AB) 1246 (Brownley), Statutes of 2012. This law stipulates that the SBE may adopt new mathematics instructional materials no later than March 30, 2014. This statutorily mandated deadline accelerates the typical adoption process, as set forth in regulations, by approximately six months. AB 1246 also establishes Education Code section 60209 requiring the California Department of Education (CDE) to assess publishers participating in this adoption process a fee and to provide “small publishers” a reduction in the fee. In order to complete the adoption process by March 30, 2014, and to assess the required fee, new regulations must be adopted no later than May 2013. 


Background
As set forth in the California Constitution, Article 9, section 7.5, the SBE adopts instructional materials for use in grades one through eight (and, pursuant to Education Code section 60200, kindergarten). 

In 2009 the State Legislature and Governor suspended until July 2015 all statewide instructional materials adoptions due to the financial crisis and in part to alleviate the expense of this process from the general fund. On September 27, 2012, Governor Brown signed into law AB 1246 which authorized a new statewide mathematics instructional materials adoption take place no later than March 30, 2014.
While Education Code section 60200 and the California Code of Regulations, title 5, sections 9510 through 9525 establish the process by which the CDE and the SBE conduct instructional materials adoptions, AB 1246 accelerates the typical adoption process, as set forth in regulations, by approximately 6 months and requires the CDE to assess publishers or manufacturers choosing to participate in this adoption a fee relative to their participation. The CDE is proposing these emergency regulations in order to conduct the adoption process as required by Education Code section 60209.
Specific Basis for the Finding of Emergency

The new laws established by AB 1246 take effect on January 1, 2013, and the CDE is presenting to the SBE at their January public meeting numerous items related to this process that require SBE authorization, including reviewer applications, evaluation criteria, and these proposed emergency regulations. This fact is noted to demonstrate that the CDE’s efforts to comply with the requirements of this recently enacted bill have been timely. The timeline by which the SBE will adopt mathematics instructional materials in order to meet the statutorily mandated deadline of March 30, 2014, is accelerated by approximately six months compared to prior statewide instructional materials adoptions. As a result, these emergency regulations streamline the typical adoption process by waiving the provisions set forth in California Code of Regulations, title 5, section 9515 as they pertain to the evaluation criteria.

In addition to the accelerated timeline, the addition of Education Code section 60209 authorizes the CDE to assess participating publishers a fee and to reduce the fee for “small publishers.” Education Code section 60209(d) stipulates that before the CDE incurs substantial costs related to the adoption process it must require publishers to declare their intent to participate and indicate the details of their planned submission. Following this publisher declaration, the CDE must assess a fee payable by the publisher. The fee is to be based upon the number of programs and grade levels the publisher plans to submit. The CDE will collect publisher declarations at the first of May 2013 and thereafter will invoice publishers the appropriate fee. The CDE’s collection of this fee will immediately precede its payment for reviewer training expenses which include conference space and hotel and travel expenses for the reviewers and CDE staff. 

A key component of a successful adoption process is recruiting enough teacher reviewers and providing them sufficient time to conduct their independent reviews prior to meeting together to deliberate on their findings. The only time teachers have available for this work is during the summer months when schools operating on a traditional calendar are on vacation. The CDE’s training of reviewers will occur in 

early-mid June in order to allow teachers to review the publisher-submitted materials during the summer of 2013.

The following timeline illustrates the necessity of emergency regulations in order for the CDE to collect the publisher fees before incurring substantial costs and implement the mathematics instructional materials adoption as required by law. 

	Action*


	Estimated Completion Date

	Effective date of authorizing statute, Education Code sections 60200.7 and 60209
	January 1, 2013

	SBE approval of emergency regulations
	January 16, 2013


	CDE publisher briefing and invitation to submit instructional materials programs


	January 28, 2013

	CDE present to the SBE for approval publishers requesting fee reduction based upon small business designation


	March 14, 2013

	Publisher declaration of intent to submit deadline


	May 1, 2013

	CDE invoice publishers for submissions


	May 7, 2013

	SBE approval of recruited instructional materials reviewers


	May 9, 2013

	CDE configuration of review panel assignments


	May 24, 2013

	CDE training of instructional materials reviewers
	June 14, 2013

	Payment to review training sites/services and hotels
	June 2013

	Note: Date of earliest likely approval of regulations following the standard rulemaking process


	August 2013

	Independent review of instructional materials by appointed reviewers


	September 17, 2013

	Review panel deliberations


	September 21, 2013

	Public comment period 


	October 31, 2013

	Appeals/edits meetings with publishers


	November 30, 2013

	Instructional Quality Commission meeting and recommendation of review panel findings
	January 2014

	SBE action on mathematics instructional materials adoption
	March 2014


*These actions represent a small, but relevant, fraction of the detail of the adoption process; the CDE has developed an eleven page, single spaced document of full detail. 

The specific process for the CDE’s assessment of the fee is based directly in Education Code section 60209; the specific fee amount coincides with the fee amount in California Code of Regulations, title 5, section 9517.1 which addresses the process for follow-up adoptions. 

These Issues Could Not Be Addressed Through Nonemergency Regulations

The timeline by which the SBE will adopt new instructional mathematics as established by law disallows the time necessary to conduct the standard rulemaking process. On September 27, 2012, Governor Brown signed into law AB 1246 which requires new regulations be adopted no later than May 2013. This does not allow for sufficient time to complete the regular rulemaking process.
NON-DUPLICATION

Government Code section 11349 prohibits unnecessary duplication of state or federal statutes in regulation. In this case, duplication of certain state statute in the proposed emergency regulations is necessary in order to provide additional specific detail not included in state statute. 
AUTHORITY AND REFERENCE
Authority: Section 33031, Education Code.

Reference: Sections 60200, 60207 and 60209, Education Code. 

INFORMATIVE DIGEST

On September 27, 2012, Governor Brown signed into law AB 1246 (Brownley), Statutes of 2012, which authorized a new statewide mathematics instructional materials adoption no later than March 30, 2014. This bill additionally created California Education Code section 60209 which requires the CDE to assess participating publishers a fee. While Education Code section 60200 and the California Code of Regulations, title 5, sections 9510 through 9525 fully establish the process by which the CDE and the SBE conduct instructional materials adoptions, the California Code of Regulations, title 5, does not address the process for collecting the fee for this mathematics adoption as specified in the new law nor the amount of the fee. These proposed new regulations will address this fee and the CDE’s collection process. These regulations will allow the CDE and the SBE to conduct the new mathematics instructional materials adoption and provide to local educational agencies (LEAs) and the public a list of approved and recommended kindergarten through grade eight instructional materials aligned to the California Common Core State Standards (CCSS) for mathematics. 

The CDE reviewed all state regulations relating to Instructional Materials and found that none exist that are inconsistent or incompatible with these regulations regarding kindergarten through grade eight instructional materials that are aligned to the California CCSS for mathematics. The proposed regulations add an element of detail specific to one adoption process as set forth in new law.
specific benefits anticipated by the proposed regulations

The benefit of enacting the proposed regulations will be the initiation of the instructional mathematics materials adoption process from which LEAs will ultimately be able to identify resources that meet the educational needs of their educators and students. 
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
The SBE did not consider any technical, theoretical, empirical study, reports, or other documents in the drafting these regulations.
MANDATE ON LOCAL AGENCIES OR SCHOOL DISTRICTS
The proposed regulations do not impose a mandate on LEAs. No laws currently exist to require LEAs to purchase instructional materials identified on the SBE adoption list originating via these regulations. 

COST ESTIMATE

These emergency regulations will not result in any additional costs or savings to local educational agencies, state agencies, or federal funding to the State. The process regulated will be self-funded by fees from participating publishers. 
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