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	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) take the following action:

· Approve the Final Statement of Reasons;

· Adopt the proposed regulations; and

· Direct the CDE to submit the rulemaking file to the Office of Administrative Law (OAL) for approval.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


On January 13, 2000, the SBE adopted guidelines for social content, which are compiled in a publication titled Standards for Evaluating Instructional Materials for Social Content, 2000 Edition. These guidelines, along with the requirements of California Education Code (EC) sections 60040, 60041, 60042, 60043, 60044, 60048, 60200.5, and 60200.6, are utilized by reviewers in determining whether instructional materials submitted for adoption meet the social content standards.
Senate Bill 734 (enacted January 2008), requires the CDE to conduct social content reviews for non-adopted instructional materials and requires the SBE to adopt regulations to govern the reviews (EC sections 60050 and 60227).

SB 734 also requires the CDE to charge publishers or manufacturers a fee for the social content reviews. The fee schedule in the proposed regulations is calculated to reimburse the CDE for the cost of conducting this review of non-adopted instructional materials.
On March 12, 2008, the SBE approved commencement of the rulemaking process for regulations regarding the social content review of non-adopted instructional materials.

	SUMMARY OF KEY ISSUES


On May 21, 2008, the 45-day public comment period on the proposed regulations ended and a public hearing was held to receive oral and written comments regarding the proposed regulations. A summary of comments received during the 45-day public comment period along with draft responses is presented in the Final Statement of Reasons (Attachment 1).
After careful review of all comments by program staff and legal counsel, the CDE recommends that the SBE adopt the proposed regulations (Attachment 2) and direct the CDE to complete the rulemaking package and submit it to the OAL for approval.

	FISCAL ANALYSIS (AS APPROPRIATE)


A Fiscal Impact Statement was previously submitted and approved by the SBE on March 12, 2008.
	ATTACHMENT(S)


Attachment 1: Final Statement of Reasons (3 Pages)

Attachment 2: California Code of Regulations, Title 5. EDUCATION, Division 1. California Department of Education, Chapter 9. Instructional Materials, Subchapter 2. Social Content Review, Article 1. General (3 Pages)
FINAL STATEMENT OF REASONS
Social Content Review
UPDATE OF INITIAL STATEMENT OF REASONS
Upon review of the comments received during the 45-day public comment period and at the public hearing, it was determined that no substantive changes were warranted to the proposed regulations.
A nonsubstantive change, however, was made to section 9830(a)(2). The word “meeting” was inadvertently inserted twice into subdivision (a)(2). The sentence should now read: “at its next regularly scheduled Board meeting….”

LOCAL MANDATE DETERMINATION

The proposed regulations do not impose any mandate on local agencies or school districts.
ALTERNATIVES DETERMINATION

The State Board of Education (SBE) has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective as and less burdensome to affected private persons than the proposed regulations.
SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF MARCH 29, 2008 THROUGH MAY 21, 2008
The proposed regulations were made available for public comment for at least 45 days from March 29, 2008, through May 21, 2008. Two written comments were received during that period. The author of one of the written comments also provided oral comments at the public hearing. Pursuant to Government Code section 11346.9(a)(3) and (a)(5), the SBE has summarized and responded to those comments as follows:

Susan Clark e-mail dated April 7, 2008
Comment A1: General: The commenter states that: (1) the social content review of instructional materials is too broad and suggested that subjects such as mathematics not be included in the social content review; (2) it’s unfair to require publishers and vendors to pay for the social content review; (3) parents should be polled to determine what is acceptable social content and if funds should be spent on social content review.
Reject: These regulations implement California Education Code (EC) Section 60050 which requires the SBE to adopt regulations to govern the social content reviews of non-adopted instructional materials conducted at the request of a publisher. The social content review is intended to determine compliance with the standards for evaluating instructional materials for social content approved by the SBE on January 13, 2000. These social content standards are based on EC sections 60040-60044, 60048, 60200.5, and 60200.6 as well as policies established by the SBE and apply to all instructional materials used in California's public schools. The statutes do not allow exclusion of certain subject areas.
The CDE is authorized under EC Section 60050 to charge publishers a fee to reimburse the costs of conducting social content reviews. Because of budget shortfalls, the CDE cannot subsidize the social content review of non-adopted instructional materials required under the statute. The proposed fee represents a reasonable estimate of the cost to conduct a social content review. In addition, these regulations provide a reduction of the fee for small publishers and manufacturers.

The California Legislature and the SBE have been responsive to public input when establishing these social content standards and recently added standards to address parents’ concerns regarding the use of brand names and corporate logos in instructional materials. The public also has an opportunity to comment on the social content standards at any regularly scheduled SBE meeting. In addition, parents can participate in the social content reviews of non-adopted materials at the five contracted county offices of education sites throughout the State. Parents can also be involved at the district level in the selection of instructional materials used in the classroom.

Dale Shimasaki, Association of American Publishers California Advocate, letter dated May 19, 2008
Dale Shimasaki of the Association of American Publishers (AAP) submitted a written comment and oral comments at the May 21, 2008, public hearing. The written and oral comments were substantively identical.

Comment B1: Section 9820(e) Notification of Social Review Results to Publishers: Requested timeline of 60 days for the CDE to review materials for social content review and to notify publishers and manufacturers of the results.

Reject: Because of EC Section 60200, the CDE gives priority to in-cycle social content reviews of the instructional materials submitted for an adoption. In addition, the CDE gives priority when the legislature mandates the review of instructional materials, such as Senate Bill (SB) 1113 and Assembly Bill (AB) 1802 for supplemental instructional materials for English learners. A deadline of 60 days to fulfill out-of-cycle social content reviews would have the effect of giving priority to these materials over those submitted for adoption. If the proposal for a 60-day deadline was administered during the current Reading/Language Arts-English Language Development (RLA/ELD) Adoption, the Curriculum Development and Supplemental Materials Commission (Curriculum Commission) and the SBE could potentially take action on the RLA/ELD Adoption before the review for social content for that Adoption was completed.
As for problems in the past, the CDE relied on only two county offices of education to conduct the reviews for social content standards and this might have been the source of delay. Now, the CDE contracts with five county offices of education to conduct the reviews. Despite the increase in contractors, the CDE still needs all five county offices of education to help with the in-cycle review of instructional materials submitted for adoption.

The CDE opposes this proposal as it would hinder meeting statutory mandates.

Comment B2: Section 9830 Appeals Process: Reinstate the first level of appeal at the CDE level and eliminate the level of appeal to the SBE. Require a first level of appeal meeting at a minimum of three times a year to the SBE.

Reject: Under Section 9820(e) a publisher or manufacturer who receives a notice from the CDE of noncompliance with a social content standard may provide the CDE with a proposal to remedy the finding of noncompliance. Publishers have the opportunity to address issues of noncompliance at the administrative level with the CDE within 30 days from the postmark date of the CDE's written notification of noncompliance before appealing their finding directly to the SBE. Thus, the regulations give publishers the ability to remedy issues of noncompliance with the CDE prior to appealing directly to the SBE. Because the SBE meets six times a year, publishers have the opportunity to present their appeals to the SBE six times a year, rather than the proposed three times a year to the CDE.
Comment B3: Section 9820 (b) Fees: The AAP has expressed concern with the fee increases, namely: $.75 per page of text, $75 per video one to two hours in length (with an additional fee for longer videos), $200 per standard CD, and the $50 re-listing fee, and requests a justification.

Reject: The fees charged for prior social content reviews for non-adopted instructional materials did not fully recoup the CDE’s cost of the review. Because of budget cuts, the CDE can no longer subsidize this shortfall and has increased the fees to cover the full costs of social content reviews. The fees will fully compensate the five contracted county offices of education for the workload associated with the social content reviews. The reviews of large programs with multiple components including videos and CDs are very time consuming, and the contracted sites cannot solely depend on volunteers to perform these reviews. The sites must hire paid reviewers. The $50 re-listing fee for instructional materials supports personnel, photocopying, postage, and information systems maintenance of the on-line catalog for the supplemental instructional materials.

05-27-08 [California Department of Education]
· The SBE has illustrated additions in the following manner: text originally proposed to be added is underlined.

Title 5. EDUCATION

Division 1. California Department of Education

Chapter 9. Instructional Materials

Subchapter 2. Social Content Review

Article 1. General

§ 9800. Definition.


(a) “Publisher” or “manufacturer” is any company, person, or entity that submits instructional materials to the California Department of Education (CDE) for review.

NOTE: Authority cited: Sections 60050, 60206, and 60227, Education Code.
Reference: Sections 60060, 60061, and 60200.1, Education Code.

Article 2. Social Content Review of Non-Adopted Instructional Materials

§ 9810. Social Content Standards.


The social content standards in the publication entitled Standards for Evaluating Instructional Materials for Social Content, 2000 Edition, approved by the State Board of Education (SBE) on January 13, 2000, and maintained on the CDE website at http://www.cde.ca.gov/ci/cr/cf/lc.asp, are incorporated in this section by reference and apply to non-adopted instructional materials in all subjects.
NOTE: Authority cited: Section 60050, Education Code. Reference: Sections 60040 – 60044, 60048, 60200.5, and 60200.6, Education Code.

§ 9820. Social Content Review.


Reviews of non-adopted instructional materials to determine that they meet the social content standards contained in the publication referenced in section 9810 and the relevant statutes shall be conducted according to the following requirements:


(a) Social content reviews of instructional materials shall be conducted by the CDE or its agents.


(b) The CDE shall charge publishers or manufacturers a fee to cover the costs of the social content review and that must be paid in full prior to review as follows:


(1) Print Material Fees: $.75 per page


(2) Non-Print Material Fees:


(A) Video/DVD: $75.00 per standard Video/DVD (Video – 120 minutes, DVD – 4.7

Gigabytes [GB] or approximately 120 minutes)


(B) Software: $200.00 per standard CD (650-700 megabytes [MB])


(3) Additional listing fees:


(A) Adding approved materials in alternate packaging to the list: $50.00 per item


(B) Re-listing approved materials every six years: $50.00 per item


(c) A “small publisher” or “small manufacturer,” as defined in Education Code section 60227(f)(3), may request that the SBE reduce the fee(s) by submitting documentation that includes, but is not limited to, the following:

(1) A statement of earnings for the most recent three fiscal years.

(2) Number of full-time employees excluding contracted employees.

(3) A statement verifying that the small publisher or small manufacturer is not dominant in its field for the subject matter being submitted for social content review.

(d) Publishers or manufacturers requesting a social content review shall provide three copies of the instructional materials in completed form to the location specified by the CDE free of shipping, handling, sampling, or other charges.

(e) The CDE shall notify publishers or manufacturers in writing of the results of the social content review. A publisher or manufacturer who receives a notice of noncompliance with a social content standard may provide the CDE with a proposed revision to remedy the finding of noncompliance within 30 days from the postmark date of the CDE’s written notification, or may appeal the finding as described in section 9830 of these regulations.

(f) The list of materials reviewed and in compliance with social content standards shall be available to all school districts in the state.

(1) The listing shall expire six years from the date of approval.

(2) Publishers or manufacturers may re-list materials for a fee (see section 9820(b)(3)(B)) if the following conditions are met:

(A) The material to be re-listed has not been changed.

(B) The copyright year of the re-listed material is the same as the original listing.

(g) Publishers or manufacturers shall not describe or represent as adopted by the SBE those instructional materials which have passed only a social content review. Misrepresentation may result in deletion of the instructional materials from the list of materials reviewed for compliance with social content standards.
NOTE: Authority cited: Sections 60050, 60206, and 60227, Education Code.

Reference: Sections 60040-60044, 60048, 60200.5, and 60200.6, Education Code.

§ 9830. Appeal of Social Content Review Finding.

A publisher or manufacturer may appeal a finding of noncompliance with the social content standards and the following procedures apply:

(a) Within 30 days from the postmark date of the CDE's written notification to a publisher or manufacturer of noncompliance with social content standard(s), a publisher or manufacturer shall notify the CDE in writing of its intent to appeal to the SBE.

(1) The appeal shall be limited to the finding(s) of noncompliance identified during the initial social content review.

(2) The SBE may consider the appeal at its next regularly scheduled Board meeting or as soon as practicable thereafter.

NOTE: Authority cited: Sections 60050, 60206, and 60227, Education Code.

Reference: Sections 60040-60044, 60048, 60200.5, and 60200.6, Education Code.
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