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CALIFORNIA STATE BOARD OF EDUCATION
JULY 2008 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Liberty Union High School District to waive portions of California Education Code (EC) Section 51222(a), related to the statutory minimum of 400 minutes of physical education required each ten school days for students in grades nine through twelve in order to implement a block schedule at Liberty High School and Heritage High School. 
Waiver Number: 52-2-2008
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent


	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
This waiver completely meets three of the seven criteria cited in State Board of Education (SBE) Policy #99-03 and the California Department of Education (CDE) recommends approval with the following conditions to complete the other four criteria:
· By September 29, 2008, the district will provide CDE with a progress report on the implementation of standards-based physical education courses that provide each high school student with required course content in the following five out of eight areas:  (1) The effects of physical activity upon dynamic health; (2) Aquatics; (3) Gymnastics and tumbling; (4) Rhythms/dance; and (5) Combatives (may include self defense). The necessary evidence to demonstrate the physical education program is in compliance with the California Code of Regulations (CCR), Title 5, Section 10060 (Criteria # 5). 
· By September 29, 2008, the district will provide evidence that it has implemented a physical education professional development plan. The plan will deliver instruction in physical education and will include a professional development plan that has been developed for teachers who deliver instruction in physical education at Liberty Union High School and Heritage High School (Criteria # 2).
· By September 29, 2008, the district will provide a progress report verifying implementation of an approved program monitoring students’ maintenance of a personal physical activity program during the weeks the student is not participating in a physical education course (Criteria # 4).
	RECOMMENDATION (Cont.)


· By September 29, 2008, the district will provide CDE with a progress report on the development and implementation of standards-based physical education courses that provide each high school student with required course content in the following five out of eight areas: (1) The effects of physical activity upon dynamic health; (2) Aquatics; (3) Gymnastics and tumbling; (4) Rhythms/dance; and (5) Combatives (may include self defense). The necessary evidence to demonstrate the physical education program is in compliance with the California Code of Regulations (CCR), Title 5, Section 10060, will include additional progress reports due to CDE no later than September 29, 2008. (Criteria # 1)
· EC Section 33051(c) will NOT apply and the district must renew this waiver before July 30, 2009. 

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


SBE Policy #99-03 establishes criteria for granting waivers related to physical education instructional minutes for the purpose of implementing a block schedule. In July 2006, the SBE approved a revised waiver policy which strengthened the criteria for approval; this waiver meets the policy guidelines for the basic approval, but more work is needed in some areas.  
Block schedules that put the district out of compliance with the statute on physical education are often implemented without realizing that a waiver is needed. Commonly these schedules are caught retroactively in a Consolidated Program Monitoring review; therefore in most cases the waivers are also retroactive.
Because several of the waiver criteria are extremely labor intensive, like writing new physical education curriculum, developing an intensive professional development plan and developing a course that includes eight different areas of study, the department often recommends approval with the condition that more time is to be granted to complete these tasks. Department staff closely monitors the district’s progress on these tasks after approval is granted by the SBE. 
	SUMMARY OF KEY ISSUES


EC Section 51222 established requirements for minimum instructional minutes of physical education, 400 minutes every 10 school days for pupils in grades seven through twelve. Liberty Union High School and Heritage High School have implemented block schedules that do not provide each student with physical education instruction for a minimum of 400 minutes every 10 school days. Students are enrolled in physical education for only eighteen weeks of the school year. 
These block schedules have 88 minute periods which meet daily. This means that they teach physical education 440 minutes a week per school day (or 880 minutes each 10 days) therefore, the actual time that Liberty Union and Heritage High students are 
	SUMMARY OF KEY ISSUES (Cont.)


enrolled in physical education exceeds the minimum requirement in the term that physical education is offered.
	Sample Student 
Schedules
	Fall Term

18 Consecutive Weeks
	Spring Term

18 Consecutive Weeks

	Student A
	Minutes per week of physical education instruction =   0
	Minutes per week of physical education instruction = 440

	Student B
	Minutes per week of physical education instruction =  440
	Minutes per week of physical education instruction =   0




Liberty Union Bell Schedule:
Period 1
8:15-9:45
(90 minutes)

Period 2
9:52-11:20
(88 minutes)

Period 3
11:57-1:25
(88 minutes)

Period 4
1:32-3:00
(88 minutes)

A school granted a waiver of EC Section 51222(a) in order to implement a block schedule shall be selected to be monitored each cycle as a part of the district’s CPM process. This shall only occur when the district has been identified for a CPM visit by CDE. The California Physical Fitness test data will be reviewed by CDE for school(s) who request a waiver, initially and on request for renewal of the waiver, to determine improvement or, at minimum, maintenance of students’ levels of health-related fitness. 
Liberty Union has provided evidence indicating they have fully met the criteria of this waiver which pertain to:

· total number of minutes each student is enrolled in physical education class

· students are participating in the physical performance testing as specified in the Education Code 60800

· evidence that alternate day scheduling will not work and has been thoroughly investigated
Furthermore, they will provide more evidence indicating they have adjusted their curriculum and professional development standards to fully meet the criteria of this waiver which pertain to:

· aligning content standards to the Physical Education Framework

· evidence that it has developed a Physical Education professional development plan for teachers who deliver instruction in physical education at that school

· method by which the school will monitor students during the weeks the student is not participating in a Physical Education course
· demonstrate the Physical Education program complies with the California Code of Regulations
	SUMMARY OF KEY ISSUES


The 2006-07 California Physical Fitness test results indicate that 31.9 percent of the districts grade nine students met minimum standards (meeting 6 out of 6 fitness standards) on each of the physical fitness test items. The percentage of students meeting standards at individual schools are as follows: Liberty Union High School 23.9 percent; and Heritage High School 46.0 percent.
A complaint from one of the teachers in the district was voiced to the California Department of Education (CDE) Waiver Office about the public process used by the district at the Liberty High School Site Council at the February 21, 2008, meeting, and the public notice requirement for the February 27, 2008 Board Meeting. 

For this reason, the district called a second meeting of the Liberty High School Site Council on May 29, 2008. Of the ten members present, there were objections from two members, two members abstained, and six members voted in support of the district requesting the waiver. See Attachment 2.
The district had their first public hearing, followed by a board vote on February 27, 2008, and one person spoke against the waiver being approved by the board, as a part of a larger concern about the block schedule at these two schools, and other issues. The board confirmed the sending of the waiver to the SBE.

The district also sent a second public notice, and held the public hearing and board vote for a second time on June 11, 2008. See Attachment 3. Again the same person voiced opposition to the waiver at that meeting, however the district board again confirmed the waiver request, and authorized it to be sent to the SBE. 

The union was consulted on February 21, 2008, and is neutral on the waiver request.

The department feels that with the second set of meetings, the district has made a good faith effort to comply with all public notice requirements of EC 33050-33053.
The department recommends approval of this waiver with the conditions described above, for one year only, with a renewal required by June 30, 2009. Technical assistance from the department will be available to the district upon request.

Demographic Information:, Liberty Union High School District has a total student enrollment of 6,463 and is located in an urban area in Contra Costa County. The two high schools involved are: Liberty High School, enrollment of 1,886, and; Heritage High School enrollment of 2,033. 

Authority for Waiver: EC Section 33050

Period of request: July 1, 2008 – June 30, 2009  
Local board approval date(s): First time: February 27, 2008
                                                   Second time: June 11, 2008

Public hearing held on date(s): First time: February 27, 2008

                                                     Second time: June 11, 2008                               

Bargaining unit(s) consulted on date(s): February 21, 2008, Liberty Education Association
Name of bargaining unit/representative(s) consulted: LaBelle Foster, President, and Teachers Association
Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose

Comments (if appropriate): 
Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other  
Advisory committee(s) consulted: Liberty High School and Heritage High School Site Councils 
Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows: (See Attachment 2, from Liberty High School SIP meeting, and two e-mail responses)
Date(s) consulted:  February 21, 2008
	FISCAL ANALYSIS (AS APPROPRIATE)


Approval of this waiver will have no fiscal impact but it will allow the district local control in setting student schedules at the school(s). 

	ATTACHMENT(S)


Attachment 1: General Waiver Request (19 Pages) (This attachment is not available for Web viewing. A printed copy is available in the SBE Office or the Waiver Office.)
Attachment 2: Minutes of the May 29, 2008 meeting of the Liberty High School Site Council and written objections from two of the ten members present. (4 Pages) (This attachment is not available for Web viewing. A printed copy is available in the SBE Office or the Waiver Office.)

Attachment 3: Public notice and minutes of board action taken for the second time by the Liberty Union High School District Board of Education on June 11, 2008 (2 Pages) (This attachment is not available for Web viewing. A printed copy is available in the SBE Office or the Waiver Office.)
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