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CALIFORNIA STATE BOARD OF EDUCATION
July 2009 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Chino Valley Unified School District to waive California Education Code Section 37200 relating to nonstandard school year, (extend the 2008/09 school year until August 4, 2009 -- by 22 days into the following fiscal year) for Rolling Ridge and Doris Dickson Elementary schools in grades four through six.
Waiver Number: 16-5-2009
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
Pursuant to California Education Code (EC) Section 33051(a)(1); the educational needs of the pupils are not adequately addressed.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education (SBE) has previously waived the legal definition of a school year, allowing districts to begin a school year prior to July 1 or end a school year after June 30. Those waivers were typically granted for districts with multi-track, year round schools, they were all prospective waivers, granted prior to 2002. 
This waiver is being requested at the end of the school year, after an error was discovered with the number of days offered, so is a different type of waiver.

	SUMMARY OF KEY ISSUES


Chino Valley Unified School District (USD) is required to offer 180 days in a school year. A school day has a minimum number of instructional minutes, which varies depending on the grade level, but for the affected grade levels in this waiver (grades four through six) the requirement is 240 minutes per day. There is also an “absolute” minimum day – 180 minutes – as long as ten consecutive school days provide an average of 240 instructional minutes. Pursuant to Education Code (EC) 37200, the 180 days described above must be provided within a single school year, which begins the first day of July and ends on the last day of June. 

In an internal review, Chino Valley USD discovered that two school sites offered between 170 and 175 instructional minutes on 34 days for grades 4 through 6, thereby not meeting the 180 minute “absolute” minimum day requirement for those grades. 
	SUMMARY OF KEY ISSUES (Cont.)


Therefore, these 34 days did not count towards the required 180-day school year requirement. The district indicates that principals at the two school sites inadvertently made errors in the bell schedule.

Statute provides, “It is the intent of the Legislature that school districts and county offices of education make every effort to make up any instructional days and minutes during the school year in which the loss occurred….” Without this waiver, Chino Valley USD can potentially makeup 12 of the 34 instructional days prior to June 30, 2009.
The district submitted this waiver in the current fiscal year in order to comply with instructional day requirements and thereby avoiding an audit finding. If the district were to have an audit finding related to this issue, this would result in an apportionment exception, which means that the amount of overpayment would be withheld from future payments. The SBE has a policy of not approving retroactive waivers of apportionment significant audit findings.

Schools have a number of options, which are identified below, to remedy shortages in instructional time.  

1. Pay the financial penalty for not meeting the number of minutes or days.
2. Apply for a waiver of the financial penalty from the SBE (EC 46206), which allows the district to make up the instructional minutes or days lost by providing additional instructional time in the following two years equivalent to the time missed.
3. Submit an appeal of an audit finding to the Education Audit Appeals Panel (EAAP). As part of the EAAP appeal process, a district can present its case before an administrative law judge with the district, the Department of Finance and the State Controller’s Office as typical parties to the appeal. EAAP has the authority to approve settlements, make findings of fact and interpretations of law, or make a finding of substantial compliance.
4. Seek legislative relief from the penalty. Chino Valley USD is already engaged in this process and has a bill carried by Assemblymember Hagman (ABX3 35).
Chino Valley USD is requesting this waiver to extend its school year past June 30, to August 4, 2009, in order to comply with the 180-school day requirement. A waiver is necessary for them to carry-out this plan because 22 of the 34 days would fall beyond the last day of June and into the following (2009-10) school year. 
The SBE process for “making-up” instructional time in lieu of financial penalties is geared toward ensuring that schools compensate for the lost instructional minutes. Although the district is being proactive and attempting to use a unique approach to provide students with additional instructional time, the district’s approach has created a number of potential issues (listed below) which may contradict the intentions of the SBE process. 
The challenges to Chino Valley USD’s plan to add days to the current calendar in order to avoid an audit finding and provide additional instructional time in the current school 
year are:
	SUMMARY OF KEY ISSUES (Cont.)


1. The district scheduled the additional instructional days and provided a letter dated May 8, 2009, in which it first informed parents at the affected schools that the district “will be offering instructional classes this summer 
for students currently in grades 4-6 at the school.” On May 20, 2009, the district provided parents with the extended school schedule which began June 15, 2009. A large number of parents and students indicated an unwillingness or inability to attend the extra days. 
2. The district’s letter to the parents did not clearly state that attendance was mandatory and subject to compulsory attendance laws. Through the normal SBE process of waiving instructional time penalties, the additional days or minutes required are added to the regular school calendar in the subsequent year(s) and treated as part of the regular school calendar wherein students and parents understand that attendance is required. The school schedule is available many months in advance and there is no distinction between “make-up” days and the regular school schedule, with the same teachers and number of classes provided. The Chino Valley USD May 8, 2009 letter to parents indicated that a subsequent letter would be sent to them “requiring a response indicating whether your child will be attending the summer classes.” 
3. The letter further stated that “This will assist us in determining staffing . . .“ The subsequent letter dated May 20, 2009, stated “Attendance for these 34 days will not affect your child’s final grades or promotion to the next grade” and did not infer that this was part of the regular school year in which students are expected to attend. The May 20 letter provided parents with a calendar box for the 34 days and asked parents to “complete the following calendar by writing a ‘yes’ or ‘no’ in each calendar box below to indicate when you will be sending your child to school.” The letter further stated that “Independent study will be available for planned activities that require students to miss five or more days of school.”
The schools will follow normal district procedures when a child who is scheduled to attend is absent. A phone call to the parent will be made to verify the reason for the absence.

Attachment 2 indicates the expected attendance of students for both Rolling Ridge and Dickson Elementary schools as of June 9, 2009, although the district notes that the two principals at these schools are contacting parents who did not respond to the May 20, 2009, letter and will be offering independent study packets to students who will be absent for 5 or more days of the summer instruction. It is expected that the district will have updated figures for the SBE meeting. 
As of June 9, 2009, Rolling Ridge is expecting 52 of the 278 affected students to participate for an average of 17 days for 5th and 6th grade students and 23 days for 4th grade students, out of the 34 offered. 
	SUMMARY OF KEY ISSUES (Cont.)


Dickson was expecting 77 of the 247 affected students to participate for an average of 10 days for sixth grade students, 28 days for 5th grade students, and 27 days for 4th grade students, out of the 34 offered.

Although the district is offering additional school days to the affected students, the current significantly low attendance data indicate that the program is falling short of constituting a regular school day.

If this waiver request is denied, Chino Valley USD has the previously described options of 1) paying an instructional time penalty, 2) using the EAAP process, 3) coming back before the SBE, under the EC 46206, to seek a waiver of the penalty in exchange for making up the number of days short in both of the following two school years, or 4) seeking legislative relief. (The district is assuming that with or without the waiver approval, the district will be offering an additional 12 days to the affected students in the 2008-09 school year – prior to July 1, 2009, which it assumes will count toward the 180 days.)
The district considers the principals’ actions to be an inadvertent oversight and has implemented its standard process for such cases by a school administrator, which includes counseling and a letter of concern.
One of the two schools involved in this waiver, Rolling Ridge Elementary, meets the criteria for the SBE Streamlined Waiver Policy, achieving an Academic Performance Index (API) score of 800 or above and meeting growth targets in the current scoring cycle. The school has a 2008 API of 904. However, since this waiver involves two schools, one of which does not meet this policy, and is being recommended for denial, this waiver could not be placed on the agenda for consent.
Demographic Information: Rolling Ridge Elementary has an enrollment of 278 students in grades 4 through 6, and a total of 569 students. Doris Dickson Elementary has an enrollment of 247 in grades 4 through 6, and a total enrollment on 557. Both school locations are considered “urban fringe of a large city” and are in San Bernardino County.
Authority for Waiver: EC Section 33050

Period of request: July 1, 2009, to August 4, 2009
Local board approval date(s): May 18, 2009
Public hearing held on date(s): May 18, 2009
Bargaining unit(s) consulted on date(s): Associated Chino Teachers – 4/30/09; California School Employees Association 4/30/09 
Name of bargaining unit/representative(s) consulted: Justine Cunningham - Associated Chino Teachers; Fred Arroyo - California School Employees Association 
Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose
Comments (if appropriate):  Both unions in support
Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify)
Advisory committee(s) consulted: Rolling Ridge Elementary Schoolsite Council and Doris Dickson Elementary Schoolsite Council   
Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:

Date(s) consulted: Rolling Ridge Elementary – 04/29/09; Doris Dickson Elementary– 04/24/09
	FISCAL ANALYSIS (AS APPROPRIATE)


If Chino Valley USD does not extend its school year to August 4, it will be short at least 22 days of instruction for school year 2008-09. This shortage would result in a potential penalty of approximately $5 million dollars. The audit penalty is calculated based on the ADA of grade four through six in the entire district, not just the affected schools. 
Chino Valley USD could then request a waiver of the penalties under Education Code Section 46206 by making up the days in subsequent years. All affected students may not derive the benefits of the additional grade level instruction if they move to a new school. However, the SBE process typically requires that schools expected to receive affected students due to promotion (e.g. grade six students moving to grade 7 in a middle school) provide the additional instructional time at that site.  
	ATTACHMENT(S)


Attachment 1: General Waiver Request (2 pages) (Original waiver is signed and on file in the SBE Office or the Waiver Office.)
Attachment 2: E-mail Exchange forwarded to the California Department of Education (1 page). 
Attachment 3: Letter to parents dated May 8, 2009 (2 pages).
Attachment 4: Letter to parents sent May 20, 2009 (2 pages)
Attachment 5: Letter to parents dated June 9, 2009 (1 page).
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