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	CALIFORNIA STATE BOARD OF EDUCATION
NOVEMBER 2008 AGENDA

	SUBJECT

Standardized Testing and Reporting Program: Release of 
10 Percent Withheld for 2007-08 NCS Pearson, Inc. Aprenda, 
La prueba de logros en español, Tercera edición Contract.
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) approve the release of the 10 percent of funds withheld from progress payments for the 2007-08 NCS Pearson, Inc. (Pearson) contract for the 2008 Aprenda, La prueba de logros en español, Tercera edición (Aprenda 3) test administration pending completion of all contract requirements during December 2008.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


· At the November 2007 SBE meeting, the SBE approved the release of the 
10 percent of funds withheld from progress payments for the contract for the 2007 Aprenda 3 test administration.

· At the November 2006 SBE meeting, the SBE found that Harcourt had failed to substantially perform during the 2006 Aprenda 3 test administration and did not approve the release of Harcourt’s progress payment withholdings (10 percent) to constitute liquidated damages for those specific component tasks.  
· The SBE designated the Aprenda 3 as the Standardized Testing and Reporting (STAR) Designated Primary Language Test (DPLT) and awarded the DPLT contract to Harcourt at its September 2005 meeting. The SBE-approved contract requires the SBE to hear the 10 percent withhold item at its November meeting.
	SUMMARY OF KEY ISSUES


On January 31, 2008, Harcourt Assessment, Inc. was acquired by Pearson; all rights and obligations of Harcourt Assessment, Inc., under the terms and conditions of the contract, were assumed by and became the rights and obligations of Pearson. 

	SUMMARY OF KEY ISSUES (Cont.)


California Education Code Section 60643(e) requires the CDE to withhold no less than 10 percent of the amount budgeted for each separate and distinct component task provided for in the STAR Program contracts pending final completion of all component 

tasks. The contract requires liquidated damages to be paid by the contractor of up to 10 percent of the contract for any component task that the contractor, through its own fault or that of its subcontractors, fails to substantially perform by the date specified in the agreement.

It is the CDE’s recommendation that Pearson has satisfactorily performed all the contract component tasks during the 2008 Aprenda 3 test administration to date, pending completion of all contract requirements during December 2008.

The contract requirements for the 2008 Aprenda 3 test administration will not be completed until approximately mid December 2008 (e.g., final data files and documentation have been completed and submitted to the CDE, etc.). Pearson is required to prepare and submit an invoice for the released funds after all contract requirements for the 2008 test administration have been completed. It is the CDE’s recommendation that Pearson has satisfactorily performed all the contract component tasks during the 2008 Aprenda 3 test administration to date, pending completion of all contract requirements during December 2008. If Pearson fails to satisfactorily perform any component tasks, the CDE will recommend further action to the SBE at its next regular meeting regarding the release of the 10 percent of funds.
	FISCAL ANALYSIS (AS APPROPRIATE)


This contract is funded from the annual appropriation for the STAR Program. A total of $664,723 was encumbered for fiscal year 2007-08 for this contract. For each invoice submitted for actual costs incurred during 2007-08, a total of 90 percent was paid and the remaining 10 percent withheld from invoices submitted during 2007-08. The 10 percent withheld is available for release from the remaining encumbrance for this contract.  

	ATTACHMENT(S)


None.
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