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	CALIFORNIA STATE BOARD OF EDUCATION
NOVEMBER 2008 AGENDA

	SUBJECT

Instructional Materials: Approve Commencement of 15-Day Comment Period for the Final Statement of Reasons regarding California Code of Regulations, Title 5, Section 9517.1: Follow-Up Adoption Regulations.
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) take the following action:

· Approve the Final Statement of Reasons (FSR);

· Direct that the FSR and the proposed regulations be circulated for a 15-day public comment period in accordance with the Administrative Procedure Act;

· If no relevant comments to the FSR and the proposed regulations are received during the 15-day public comment period, the proposed regulations are deemed adopted, and CDE is directed to complete the rulemaking package and submit it to the Office of Administrative Law (OAL) for approval; and

· If any relevant comments to the proposed changes are received during the 15-day public comment period, the CDE is directed to place the proposed regulations with any necessary changes on the SBE’s January 2009 agenda for action.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


On July 9, 2008, the SBE approved commencement of the rulemaking process for regulations regarding the fee assessed for follow-up adoptions.

Senate Bill 734 (enacted January 2008) gives the CDE statutory authority to collect a fee from publishers of instructional materials to participate in follow-up adoptions (California Education Code [EC] Section 60227).

	SUMMARY OF KEY ISSUES


The SBE is charged, under Article IX, Section 7.5 of the California Constitution, with the responsibility for adopting instructional materials for grades one through eight. Kindergarten was added to the adoption by EC section 60200. EC section 60200(b)(1) calls for adoptions to occur “not less than two times every six years” for language arts, mathematics, science, and social science and “not less than two times every eight years” in other subjects. The first instructional materials adoption following the SBE adoption of new evaluation criteria is termed a “primary adoption” and creates a new adopted list of instructional materials. Any additional adoption conducted during the six- or eight-year period is termed a “follow-up adoption” and is conducted using the same evaluation criteria as the primary adoption. A follow-up adoption adds instructional materials to the existing adoption list for the remainder of the list’s term.

When the CDE sustained significant budget cuts in 2003, the follow-up adoptions scheduled for 2003 were postponed. The CDE was provided statutory relief with the passage of SB 1058, Chapter 806, Statutes of 2003, which authorized the CDE to assess fees to cover the costs associated with follow-up adoptions. The CDE conducted follow-up adoptions in 2005 for mathematics, reading/language arts, and foreign language. However, the authority to assess publishers a fee to support follow-up adoptions expired on January 1, 2007. The passage of SB 734, Chapter 476, Statutes of 2007, reinstates the CDE’s statutory authority to collect a fee from publishers of instructional materials to participate in follow-up adoptions.

The proposed regulations to implement SB 734 provide for the CDE to charge publishers a fee of $5,000 per grade level for each program submitted for review. The regulations also set forth the documentation that a publisher must submit to the CDE to establish that they meet the statutory definition of a “small publisher” and thereby qualify for a reduction in the fee. Experience with the 2005 follow-up adoptions is the basis for the proposed fee. It is designed to be a partial reimbursement of costs, and not result in any profit (fee revenue in excess of costs) from programs submitted for follow-up adoption. The proposed fee reflects savings that are likely because training costs should be substantially lower than for a primary adoption, as should travel and meeting costs.

On September 8, 2008, the 45-day public comment period on the proposed regulations ended and a public hearing was held to receive oral and written comments regarding the regulations. No written comments were received during the comment period. One oral comment in support of the regulations was given during the public hearing. The Final Statement of Reasons reflecting the outcome of the 45-day public comment period and the public hearing is presented in Attachment 1.
The FSR provides further information supporting the necessity for the proposed regulations. The CDE recommends that no changes be made in the draft regulations; that the SBE adopt the proposed regulations (Attachment 2) and direct the CDE to circulate the proposed regulations and FSR for a 15-day public comment period.
	FISCAL ANALYSIS (AS APPROPRIATE)


Under SB 734, the CDE is authorized to collect a fee to cover the cost of follow-up adoptions. The proposed fee represents a reasonable estimate of the cost to conduct a review and will be based on the number of programs submitted and the number of grade levels covered by each program. The bill gives the SBE authority to reduce the fee for small publishers.
An Economic and Fiscal Impact Statement was submitted and approved by the SBE at its July 2008 meeting. That document stated that the proposed regulations would have no impact upon the state, local government, or the private sector.

	ATTACHMENT(S)


Attachment 1: Final Statement of Reasons (3 pages)
Attachment 2: Title 5. EDUCATION


Division 1. State Department of Education


Chapter 9. Instructional Materials


Subchapter 1. Elementary Instructional Materials


Article 2.1. Adoption of Curriculum Frameworks and Instructional Materials - Procedures (3 pages)
FINAL STATEMENT OF REASONS

Follow-Up Adoptions

UPDATE OF INITIAL STATEMENT OF REASONS

On September 8, 2008, the 45-day public comment period on the proposed regulations ended and a public hearing was held to receive oral and written comments regarding the regulations. No written comments were received during the comment period. One oral comment in support of the regulations was given during the public hearing. The California Department of Education (CDE) has determined that no additional changes are warranted to the proposed regulations.
Additional necessity for the following amendments to the proposed regulations:
Proposed Section 9517.1 (a) is necessary because the term “follow-up adoption” is used, but not defined, in the statutory language establishing follow-up adoptions.
Proposed Sections 9517.1 (b)(1) specifies that a survey will be conducted to determine if there is interest on the part of publishers to participate in a follow-up adoption. It stipulates that the results of the survey of publisher interest and CDE’s recommendation on whether or not to conduct a follow-up adoption will be presented to the State Board of Education (SBE) at a public meeting. This is necessary because this is the means to determine if there is sufficient interest to hold follow-up adoptions.
Proposed Section 9517.1(b)(2) identifies the documentation required to conduct a follow-up adoption including: (1) a Schedule of Significant Events (the timeline for the follow-up adoption); (2) Instructional Materials Reviewer (IMR) and Content Review Expert (CRE) applications that contain the same reviewer requirements as the IMR and CRE applications used in the primary adoption; and (3) the notice of intent to hold a follow-up adoption. This is necessary because it provides the public with necessary information to allow public participation in this process.
Proposed Section 9517.1(b)(3) specifies how the follow-up adoptions will be noticed to publishers and that a fee will be charged for participation in the adoption. This is necessary because it provides the public with necessary information to allow public participation in this process.
Proposed Section 9517.1(b)(4) requires publishers to provide a statement of intent to submit programs for the follow-up adoption according to the timeline for the adoption and to specify the number of programs the publisher will submit and the number of grade levels covered by each program. This information will be used to determine the fee charged to the publisher and also the number of reviewers needed to conduct the follow-up adoption. This is necessary to allow CDE to plan for the number of reviewers and other logistical concerns to conduct follow-up adoptions.
Proposed Section 9517.1(b)(5) specifies the fee charged to publishers for the follow-up adoption. This section provides for the assessment of a fee of $5,000 per grade level for each program submitted. The fee is payable even if the publisher subsequently chooses to withdraw a program or reduce the number of grade levels submitted for review. The CDE’s experience with the 2005 follow-up adoption is the basis for the proposed fee. The actual cost of a follow-up adoption involving multiple program submissions ranges from $120,000 to $150,000, depending on the number of participating publishers. The costs included travel and meeting expenses for reviewers and commissioners to attend training and deliberations. This overall figure does not take into account staff costs of approximately $400,000 to $500,000 in order to conduct follow-up adoptions. The proposed $5,000 fee is designed to be partial reimbursement for costs, and will not result in any profit (fee revenues in excess of costs) from programs submitted for follow-up adoptions. Because costs are incurred when publishers indicate intent to submit, fees are not refundable once the intent to submit has been received. This provides notice to the field that fees will be assessed and how such fees will be calculated on all publishers choosing to participate.
Proposed Section 9517.1(b)(6) describes the documents that must be provided to the CDE in order to determine whether a publisher meets the definition of a “small publisher” as defined in California Education Code section 60227(f)(3) and therefore qualifies for a reduction of the fee charged for follow-up adoptions. The amount of the reduction will be based upon the publisher’s ability to pay and the CDE’s ability to absorb the costs. This is necessary to ensure a competitive process and encourages participation of all publishers including those who would otherwise be prohibited by cost of fee, resulting in best materials made available to students.
Proposed Section 9517.1(c) is necessary because it clarifies that the follow-up adoption does not generate a new adoption list with a new expiration date. This section specifies that the instructional materials approved by the SBE in a follow-up adoption will be added to the existing list of adopted materials and will remain on the list until the expiration date for that adopted list.

Proposed Section 9517.1(d) is necessary because it provides the required notice to publishers that the programs submitted for a follow-up adoption will be evaluated according to the same framework and evaluation criteria used in the primary adoption. The sections of the California Code of Regulations, title 5, division 1, chapter 9, article 2, that govern the procedures for the adoption of instructional materials that are also applicable to a follow-up adoptions are incorporated by reference.

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF JULY 26, 2008, THROUGH SEPTEMBER 8, 2008

The originally proposed text was made available for public comment for at least 45 days from July 26, 2008, through September 8, 2008. No written comments were received during that period. One oral comment was received at the public hearing on September 8, 2008. Pursuant to Government Code section 11346.9(a)(3) and (a)(5), the CDE staff have summarized and responded to the comment as follows:
Comment: Mark Hite of Business for Science, Math, and Related Technologies Education (BSMARTE) gave an oral comment at the September 8, 2008, public hearing. Mr. Hite stated that BSMARTE had supported the enabling legislation of 

SB 734 and likewise supports the implementing regulations.
Response: Because the BSMARTE is in support of the current regulations, the CDE recommends that no changes be made in the draft regulations.

LOCAL MANDATE DETERMINATION

The proposed regulations do not impose any mandate on local agencies or school districts.

ALTERNATIVES DETERMINATION

The SBE has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective as and less burdensome to affected private persons than the proposed regulations.
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TITLE 5. EDUCATION
Division 1. State Department of Education

Chapter 9. Instructional Materials
Subchapter 1. Elementary Instructional Materials

Article 2.1. Adoption of Curriculum Frameworks and Instructional Materials
· Procedures

§9517.1. Follow-up adoptions.


(a) For the purposes of this section follow-up adoption means any adoption other than the primary adoption that occurs within a six or eight-year cycle established pursuant to Education Code section 60200(b).


(b) All State Board of Education (SBE) adoptions of basic instructional materials during a follow-up adoption shall be conducted according to the following requirements:


(1) California Department of Education (CDE) staff will survey publishers to determine publisher interest in participating in a follow-up adoption.


(A) The survey shall be posted on the CDE Web site, shall be mailed to all publishers who have participated in prior adoptions, shall be mailed to all publishers known to produce basic instructional materials in that subject, and shall be made available upon request.

(B) The survey shall be conducted in a manner deemed appropriate by the CDE.


(C) Pursuant to Education Code section 60227(g), the results of this survey and a recommendation by the CDE as to whether or not a follow-up adoption shall be conducted shall be provided to the SBE at a public meeting.

(2) Upon the SBE’s decision to conduct a follow-up adoption, CDE staff will prepare the following documents for review by the Curriculum Commission and approval of the SBE at a public meeting:


(A) A Schedule of Significant Events specific to the follow-up adoption;

(B) Instructional Materials Reviewer (IMR) and Content Review Expert (CRE) applications for the follow-up adoption that are parallel in content to the IMR and CRE applications used in the primary adoption in that subject area;

(C) A notice of intent to hold a follow-up adoption with the information specified in section 9517.1(b)(3)(A) and (B);

(3) A notice of intent to hold a follow-up adoption in a given subject area shall be posted on the CDE website, shall be mailed to all publishers who have participated in prior adoptions, shall be mailed to all publishers known to produce basic instructional materials in that subject, and shall be made available upon request. 



The notice shall include:


(A) A Schedule of Significant Events.


(B) A statement that each publisher choosing to participate will be charged a fee as described in section 9517.1(b)(5).

(4) Each publisher shall provide a statement of intent to submit to the CDE in accordance with the dates set forth in the Schedule of Significant Events that specifies the following:


(A) Number of programs that the publisher will submit.


(B) Number of grade levels covered by each program.


(5) Based on the information included in a publisher’s statement of intent to submit, the CDE shall assess a fee of $5,000 per grade level for each program submitted for review. The fee shall be payable by the publisher even if the publisher subsequently chooses to withdraw a program or reduce the number of grade levels submitted for review.

(6) A “small publisher” as defined in Education Code section 60227(f)(3), may request a reduction of the fee by submitting documentation in accordance with the dates set forth in the Schedule of Significant Events, that includes the following:


(1) A statement of earnings for the most recent three fiscal years.


(2) Number of full-time employees excluding contracted employees.


(3) A statement verifying that the small publisher is not dominant in its field for the subject matter being submitted for follow-up adoption.


(c) Instructional materials approved by the SBE in a follow-up adoption shall be added to the existing adoption list for that subject and remain on the list until the established expiration date for that list pursuant to Education Code section 60200(i).


(d) Follow-up adoptions shall be based on the curriculum framework and evaluation criteria issued for the primary adoption. The following sections of the California Code of Regulations, Title 5, Division 1, Chapter 9, Article 2, governing the procedures for the adoption of instructional materials are incorporated by reference: 9510, 9512, 9513, 9514, 9516, 9517.2, 9518, 9519, 9521, 9522, 9523, 9524 and 9525. 

NOTE: Authority cited: Sections 33031 and 60206, Education Code. Reference:  Sections 60200, 60201, 60202, 60204, 60206, 60221, 60222 and 60227 Division 4, Part 33, Chapter 2, Article 1 and 2, commencing with section 60200, Education Code.;  5 CCR, commencing with section 9510
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