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	CALIFORNIA STATE BOARD OF EDUCATION
NOVEMBER 2008 AGENDA

	SUBJECT

Social Content Review of Non-Adopted Instructional Materials (Senate Bill 734): Approve Commencement of 15-Day Public Comment Period for Proposed Changes to Proposed Title 5 Regulations, Sections 9800, 9810, 9820, and 9830.
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) take the following actions:

· Approve the proposed changes to the proposed regulations and addendum to the Final Statement of Reasons (FSR);

· Direct that the proposed changes be circulated for a 15-day public comment period in accordance with the Administrative Procedure Act;

· If no relevant comments to the proposed changes are received during the 15-day public comment period, the proposed regulations with changes, are deemed adopted, and the CDE is directed to complete the rulemaking package and submit it to the Office of Administrative Law (OAL) for approval, and;

· If any relevant comments to the proposed changes are received during the 

15-day public comment period, the CDE is directed to place the proposed regulations with changes on the SBE’s January 2009 agenda for action.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


On August 25, 2008, the OAL determined that an additional 15-day public comment period was required for the public to review and comment on the additional information provided in the FSR and the regulations.
On August 21, 2008, the OAL reviewed the regulations and corresponding documentation and requested that the CDE provide additional information in the FSR and the regulations.
At the July 9, 2008, SBE meeting, the CDE submitted the FSR for the adoption of proposed Title 5 Regulations sections 9800-9830. The FSR included the two comments 
	SUMMARY OF PREVIOUS (Cont.)


received from the field during the 45-day public comment period and the corresponding 
CDE responses. At that meeting, the SBE adopted the Title 5 Regulations. The regulations were forwarded to the OAL for approval.

On March 12, 2008, the SBE approved commencement of the rulemaking process for regulations regarding the social content review of non-adopted instructional materials.

Senate Bill 734 (enacted January 2008), requires the CDE to conduct social content reviews for non-adopted instructional materials and requires the SBE to adopt regulations to govern the reviews (California Education Code [EC] sections 60050 and 60227). SB 734 also requires the CDE to charge publishers or manufacturers a fee for the social content reviews. The fee schedule in the proposed regulations is calculated to reimburse the CDE for the cost of conducting this review of non-adopted instructional materials.
On January 13, 2000, the SBE adopted guidelines for social content, which are compiled in a publication titled Standards for Evaluating Instructional Materials for Social Content, 2000 Edition. These guidelines, along with the requirements of EC sections 60040, 60041, 60042, 60043, 60044, 60048, 60200.5, and 60200.6, are utilized by reviewers in determining whether instructional materials submitted for adoption meet the social content standards.
	SUMMARY OF KEY ISSUES


The purpose of the proposed regulations is to establish the guidelines for conducting social content reviews for non-adopted instructional materials authorized by EC Section 60050. The statute requires payment of a fee by publishers and manufacturers for social content reviews and provides for a reduction of the fee for small publishers and manufacturers.
The addendum to the FSR (Attachment 1) provides further information on the necessity for each section of the proposed regulations. The addendum also clarifies the fee reduction for small publishers and manufacturers. This required an amendment to Section 9820(c) of the proposed regulations to clarify that a small publisher or manufacturer shall provide the SBE with the amount of the fee reduction they are requesting for the social content review. The SBE will make a decision on the requested fee reduction based upon available funding. As a result of these proposed amendments, the regulations and addendum to the FSR should be circulated for a 15-day public comment period.
	FISCAL ANALYSIS (AS APPROPRIATE)


An Economic and Fiscal Impact Statement was submitted and approved at the 
March 12, 2008, SBE meeting. The document stated that the proposed regulations would have no impact on the state, local government, or the private sector.
	ATTACHMENT(S)


Attachment 1: Addendum to Final Statement of Reasons (3 Pages)

Attachment 2: Title 5. EDUCATION


Division 1. California Department of Education 

Chapter 9. Instructional Materials


Subchapter 2. Social Content Review


Article 1. General (3 Pages)
Addendum to Final Statement of Reasons
Social Content Review

UPDATE OF INITIAL STATEMENT OF REASONS

This document updates the Initial Statement of Reasons. As noted here, certain changes have been incorporated in the regulations subsequent to the preparation of the Initial Statement of Reasons. This document further updates the information set forth in the Final Statement of Reasons (FSR) contained in the Office of Administrative Law (OAL) File #2008-0717-02S. This Addendum to the FSR supersedes the FSR to the extent the two documents differ.

In addition to updating the FSR, changes have also been made to the regulations. These changes are highlighted in bold underline and bold strikethrough.
Necessity:
· Proposed Section 9800(a) is necessary because the terms “publisher” and “manufacturer” are used, but not defined, in the statutory language establishing the social content review of non-adopted instructional materials.

· Proposed Section 9800(b) is necessary because the term “non-adopted instructional materials” is used in the proposed regulations to signify instructional materials that are not adopted by the State Board of Education (SBE).
· Proposed Section 9810 incorporates the publication entitled Standards for Evaluating Instructional Materials for Social Content, 2000 Edition. This document is incorporated by reference because it would be cumbersome and impractical to publish it in the California Code of Regulations and the document is subject to statutory changes.
· Proposed Section 9820 is necessary to establish the procedures for conducting a social content review.
· Subdivision (a) is necessary because it identifies who will conduct the reviews. This section of the regulations has been amended to clarify that the social content standards that will be used in the review are contained in the publication entitled Standards for Evaluating Instructional Materials for Social Content, 2000 Edition.
· Subdivision (b) is necessary because it establishes the fee charged to publishers to reimburse the California Department of Education (CDE) for the costs of conducting social content reviews and therefore provides the required notice to the public. These fees reflect the current charges for conducting a social content review, except for the costs of reviewing technology-based instructional materials. The cost of reviewing print material is easily established (e.g. dollar amount per page reviewed); however, reviews of technology-based instructional materials are more difficult and time consuming and the costs of the review are harder to quantify. Currently, the fee is $100 per CD reviewed, but this amount does not recoup the cost of the review because the amount of information per CD can vary depending on disc capacity. In order to more accurately estimate the cost of reviewing a CD, we identified a standard CD size as 650-700 megabytes, and estimated the megabytes of material reviewed per hour (120 megabytes per hour). The fee will be tied to the amount of information contained on the CD to be reviewed and will more accurately reflect the costs of reviewing technology-based instructional materials. The $50 fee charged to add materials in alternate packaging or to relist approved materials every six years supports the personnel, photocopying, postage, and information systems maintenance of the on-line catalog for these supplemental instructional materials.

· Subdivision (c) is necessary because it allows a small publisher or manufacturer to request a reduction of the fees for social content reviews thereby allowing them to participate in the process from which they may have otherwise been excluded. This section of the regulations has been amended to clarify that the small publisher or small manufacturer shall provide the SBE with the fee reduction amount they are requesting for the social content review. The SBE will make a decision on the requested reduction based upon available funding.

· Subdivision (d) stipulates the number of copies of the instructional materials that shall be submitted for the review. One copy is submitted to the CDE to determine the cost of the review, and two copies are forwarded to the reviewers. This is necessary to provide the interested publishers with the information to participate successfully in the social content review process.
· Subdivision (e) identifies the steps to be taken by the publisher for findings of noncompliance with the social content standards. We used the same procedures and deadlines that are the used for a regular adoption because they are familiar to the publishers. The publisher has 30 days to either: (1) submit the proposed revisions of the instructional material to bring it into compliance with the social content standards (this can be a mark-up of the material showing the correction); or (2) notify the CDE that they are appealing the finding of noncompliance. This is necessary to provide the interested publishers with the information to participate successfully in the social content review process.

· Subdivision (f) indicates that a list of instructional materials approved for social content will be made available to all school districts in the state. All instructional materials used in California’s classrooms must comply with the standards for social content. This is necessary to allow a district to confirm that the instructional materials they intend to purchase have passed the social content review.
· Subdivision (g) is necessary because it limits the representation of this review. This regulation is necessary so that publishers or manufacturers do not misrepresent instructional materials that have passed only a social content review as being “adopted” by the SBE.
· Proposed Section 9830 establishes the appeals process for findings of noncompliance with the social content standards. In order to schedule appeals with the SBE, these regulations require that the publisher or manufacturer notify the CDE of its intent to appeal citations to the SBE within 30 days from the postmark date of the CDE’s written notification of noncompliance with social content standards. This section also establishes that the scope of the appeal will be limited to the findings of noncompliance. This is necessary to provide the interested publishers with the information to participate successfully in the social content review process.
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· The SBE has illustrated additions in the following manner: text originally proposed to be added is underlined. 
· The 15-Day text proposed to be added is displayed in “bold underline”; text proposed to be deleted is displayed in “bold strikeout”.

Title 5. EDUCATION

Division 1. California Department of Education

Chapter 9. Instructional Materials

Subchapter 2. Social Content Review

Article 1. General

§ 9800. Definition.


(a) “Publisher” or “manufacturer” is any company, person, or entity that submits instructional materials to the California Department of Education (CDE) for review.

(b) “Non-adopted instructional materials” are instructional materials that are not adopted by the State Board of Education (SBE).

NOTE: Authority cited: Sections 60050, 60206, and 60227, Education Code. Reference: Sections 60060, 60061, and 60200.1, Education Code.

Article 2. Social Content Review of Non-Adopted Instructional Materials

§ 9810. Social Content Standards.


The social content standards in the publication entitled Standards for Evaluating Instructional Materials for Social Content, 2000 Edition, approved by the State Board of Education (SBE) on January 13, 2000, and maintained on the CDE Wweb site at http://www.cde.ca.gov/ci/cr/cf/lc.asp, are incorporated in this section by reference and apply to non-adopted instructional materials in all subjects. 

NOTE: Authority cited: Section 60050, Education Code. Reference:
Sections 60040 – 60044, 60048, 60200.5, and 60200.6, Education Code.

§ 9820. Social Content Review.


Reviews of non-adopted instructional materials to determine that whether they meet the social content standards contained in the publication referenced in section 9810 and the relevant statutes shall be conducted according to the following requirements:


(a) Social content reviews of instructional materials shall be conducted by the CDE or its agents using the standards contained in the publication referenced in section 9810 and the relevant statutes.


(b) The CDE shall charge publishers or manufacturers a fee to cover the costs of the social content review and that must be paid in full prior to review as follows:


(1) Print Material Fees: $.75 per page


(2) Non-Print Material Fees:


(A) Video/DVD: $75.00 per standard Video/DVD (Video – 120 minutes, DVD – 4.7

Gigabytes [GB] or approximately 120 minutes)


(B) Software: $200.00 per standard CD (650-700 megabytes [MB])


(3) Additional listing fees:


(A) Adding approved materials in alternate packaging to the list: $50.00 per item


(B) Re-listing approved materials every six years: $50.00 per item


(c) A “small publisher” or “small manufacturer,” as defined in Education Code section 60227(f)(3), may request that the SBE reduce the fee(s) by submitting documentation. that includes, but is not limited to, the following:
(1) Documentation must include the following:

(1A) A statement of earnings for the most recent three fiscal years.

(2B) Number of full-time employees excluding contracted employees.

(3C) A statement verifying that the small publisher or small manufacturer is not dominant in its field for the subject matter being submitted for social content review.
(D) The fee reduction amount the small publisher or small manufacturer is requesting for the social content review. The amount requested may be as much as a 50 percent reduction of the fee.
(2) The fee reduction amount approved by the SBE shall be based upon available funds. If available funds do not cover the total fee reduction amounts requested, each small publisher or manufacturer shall receive a prorated amount based on the fee reduction amount requested and the available funds.
(d) Publishers or manufacturers requesting a social content review shall provide three copies of the instructional materials in completed form to the location specified by the CDE free of shipping, handling, sampling, or other charges.

(e) The CDE shall notify publishers or manufacturers in writing of the results of the social content review. A publisher or manufacturer who receives a notice of noncompliance with a social content standard may provide the CDE with a proposed revision to remedy the finding of noncompliance within 30 days from the postmark date of the CDE’s written notification, or may appeal the finding as described in section 9830 of these regulations.

(f) The list of materials reviewed and in compliance with social content standards shall be available to all school districts in the state.

(1) The listing shall expire six years from the date of approval.

(2) Publishers or manufacturers may re-list materials for a fee (see section 9820(b)(3)(B)) if the following conditions are met:

(A) The material to be re-listed has not been changed.

(B) The copyright year of the re-listed material is the same as the original listing.

(g) Publishers or manufacturers shall not describe or represent as adopted by the SBE those instructional materials which have passed only a social content review. Misrepresentation may result in deletion of the instructional materials from the list of materials reviewed for compliance with social content standards.
NOTE: Authority cited: Sections 60050, 60206, and 60227, Education Code. Reference: Sections 60040-60044, 60048, 60200.5, and 60200.6, Education Code.

§ 9830. Appeal of Social Content Review Finding.

A publisher or manufacturer may appeal a finding of noncompliance with the social content standards and the following procedures apply:

(a) Within 30 days from the postmark date of the CDE's written notification to a publisher or manufacturer of noncompliance with social content standard(s), a publisher or manufacturer shall notify the CDE in writing of its intent to appeal to the SBE.

(1) The appeal shall be limited to the finding(s) of noncompliance identified during the initial social content review.

(2) The SBE may consider the appeal at its next meeting regularly scheduled Board meeting or as soon as practicable thereafter.

NOTE: Authority cited: Sections 60050, 60206, and 60227, Education Code. Reference: Sections 60040-60044, 60048, 60200.5, and 60200.6, Education Code.
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