ftab-sfsd-sep08Item02

Page 4 of 4


	California Department of Education
Executive Office
SBE-003 (REV. 06/2008)

ftab-sfsd-sep08item02
	ITEM # 8   

	[image: image1.png]





             
	CALIFORNIA STATE BOARD OF EDUCATION
SEPTEMBER 2008 AGENDA

	SUBJECT

Appeal of a decision of the Santa Clara County Committee on School District Organization (County Committee) denying a petition to transfer territory from the Moreland School District (SD) and the Campbell Union High School District (UHSD) to the Cupertino Union School District (USD) and the Fremont UHSD in Santa Clara County. (Brookview Neighborhood)
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) affirm the action of the County Committee by adopting the proposed resolution in Attachment 2, thereby denying the appeal.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The SBE has not heard this particular appeal previously. However, the SBE has acted on numerous related appeals in the past, and this appeal is one of two related appeals on the SBE’s September 2008 agenda. The SBE approved an appeal in 1996 to transfer 53 parcels (Twain Court) from the Campbell Union High School District (UHSD) to the Los Gatos-Saratoga Joint Union High School District (JUHSD). The SBE has not approved an appeal of the County Committee’s denial of a proposed transfer of territory from the Campbell UHSD since 1996.
Further, at the June 1997 meeting, the SBE also approved a waiver of timelines to process territory transfer proposals for the County Committee until the area-wide study (Westside Study) it contracted for in 1996 could be completed. The Westside Study, which takes into account the effect of transfers in the area that includes the affected districts, finds that territory transfers are unwarranted and detrimental to all 13 school districts in the study area. Districts receiving territory would become overcrowded, receive fewer dollars per student, and see increases in levels of bonded indebtedness for property owners. Districts losing territory would see significant losses in their tax base and fewer resources to continue existing educational programs. The County Committee uses the results of that study to guide reorganization activities in the area.

	SUMMARY OF KEY ISSUES


The County Committee held two public hearings and subsequently, at a regular meeting on October 24, 2006, denied (9-0 with one abstention) this petition to transfer 200 residential parcels from the Moreland SD and the Campbell UHSD to the Cupertino USD and the Fremont UHSD. Sixty-one (61) public school students resided in the area at the time of the decision. Before disapproving the petition, the County Committee determined that conditions 2, 6, 7, and 9 of California Education Code (EC) Section 35753(a) were not substantially met. (The petition and map are included in Attachment 3.)

Chief petitioners or affected school districts may appeal a County Committee decision on territory transfers for issues of noncompliance with the provisions of EC sections 35705, 35706, 35709, 35710, and 35753(a). The chief petitioners (appellants) submitted such an appeal dated November 7, 2006, to the County Superintendent. The County Superintendent subsequently transmitted the appeal, along with the complete administrative record of the County Committee action, to the SBE.

The appellants contend (Attachment 4) that the County Committee relied on an analysis (feasibility study prepared for the County Committee) that did not accurately reflect the petitioners’ data. The appellants specifically voiced concerns about data regarding the following conditions of EC 35753(a):

· Condition 2, which requires districts to be organized on the basis of a substantial community identity.

· Condition 6, which requires that reorganizations continue to promote sound education performance and not significantly disrupt the educational programs in the districts affected by the proposed reorganization.

· Condition 7, which requires any increase in school facilities costs as a result of reorganizations to be insignificant and otherwise incidental to the reorganization.

· Condition 9, which requires that proposed reorganizations not cause a substantial negative effect on the fiscal management or fiscal status of any existing district affected by the proposed reorganization.
Regarding the above issue, the CDE finds the following:

· The County Committee Study, petitioners’ updated data, and testimony of district officials and others presented at the October 24, 2006, meeting provided a basis for the County Committee’s vote.

· There is no substantiated evidence that the County Committee based its decision on inaccurate data.
	SUMMARY OF KEY ISSUES (Cont.)


· No evidence was found indicating the County Committee erred or abused its discretionary authority in disapproving the proposed transfer.
The appellants also make a complaint that the transcript of the October 24, 2006, meeting: (1) incorrectly reported the vote as unanimous against approving Condition 2; and (2) omitted the details of the County Office’s power point presentation.
On the complaint regarding mistakes in the transcript and minutes, the CDE finds the following:

· The October 24, 2006, minutes report the vote as 6‑3. The appellants state the vote was 5‑4. Review of the audio recording of the voting is inconclusive. Regardless, neither vote changes the County Committee’s determination that the community identity condition is not substantially met.

· The record-keeping activities, e.g., preparation of transcripts and minutes, are not issues of appeal under EC Section 35710.5. Moreover, the County Office received no responses to its request for corrections or additions to the transcript from the appellants.
The CDE recommends that the SBE deny the appeal and affirm the decision of the County Committee based on the finding that the proposed transfer does not substantially meet all the conditions of EC Section 35753(a). A proposed resolution detailing this recommendation is included as Attachment 2.

Background
Pursuant to EC sections 35709(a) and 35710, the County Committee must find all nine conditions of EC Section 35753(a) substantially met to exercise its option to approve a proposed transfer of territory. On the other hand, EC Section 35753(a) is permissive, providing minimum standards, and does not preclude the SBE or the County Committee from rejecting petitions or proposals even when all the EC Section 35753(a) conditions are substantially met. The SBE and the County Committee may consider other local issues or concerns when exercising this discretionary authority.
	FISCAL ANALYSIS (AS APPROPRIATE)


If the territory is transferred, the Cupertino USD could incur approximately $110,000 in facilities costs for modular classrooms for each increase of 25 students—using funds earmarked for other projects—and lose flexibility to absorb other growth district-wide. If the SBE accepts CDE’s recommendation to deny the appeal, no significant fiscal effects on the affected districts are identified.

	FISCAL ANALYSIS (AS APPROPRIATE) (Cont.)


Each district’s general purpose revenues, referred to as revenue limit funding, are a combination of local property taxes and state aid. As local property taxes fluctuate, state aid increases or decreases. Whenever local property taxes exceed the revenue limit, the district keeps the extra revenue, and it is referred to as a basic aid district (in reference to the minimum amount of constitutionally-guaranteed state funding districts receive). At the beginning of the 2006-07 fiscal year, the amount the Campbell UHSD was receiving in property taxes exceeded its revenue limit funding by $336,000, which it could have lost because the transfer area generated $1.3 million in tax revenues. The remaining $964,000 in lost property taxes would have been offset by an increase in state aid. The CDE concludes the $336,000 loss would not have caused a substantial negative effect on the district’s fiscal management or status.

(More recent projections show the Campbell UHSD in basic aid status by $925,000 for the fiscal year ending 2006-07 and $2.3 million for 2007-08. Therefore, the district is not currently in jeopardy of losing basic aid status along with a transfer of territory such as the petition area that generates approximately $1.3 million in tax revenues.)
	ATTACHMENT(S)


Attachment 1:
Analysis of Statement of Reasons and Factual Evidence (22 pages)
Attachment 2:
Proposed Resolution (1 page)
Attachment 3:
Petition and map (2 pages). (This attachment is not available for Web viewing. A printed copy is available for viewing in the SBE Office.)

Attachment 4:
Appeal statements (20 pages). (This attachment is not available for Web viewing. A printed copy is available for viewing in the SBE Office.)
Attachment 5:
County Office and Moreland SD responses to appeal (8 pages). (This attachment is not available for Web viewing. A printed copy is available for viewing in the SBE Office.)

Attachment 6:
Cupertino USD response to appeal (3 pages). (This attachment is not available for Web viewing. A printed copy is available for viewing in the SBE Office.)
Attachment 7:
“County Committee on School District Organization Study,” October 2006, selection sections (11 pages). (This attachment is not available for Web viewing. A printed copy is available for viewing in the SBE Office.)

ANALYSIS OF STATEMENT OF REASONS AND FACTUAL EVIDENCE

Appeal of a Decision of the Santa Clara County Committee on School District Organization Disapproving a Transfer of Territory from the Moreland School District and Campbell Union High School District to the Cupertino Union School District and Fremont Union High School District

1.0 RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) affirm the action of the Santa Clara County Committee on School District Organization (County Committee) by adopting the proposed resolution in Attachment 2, thereby denying the appeal of the County Committee’s decision to disapprove a petition to transfer territory from the Moreland School District (SD) and the Campbell Union High School District (UHSD) to the Cupertino Union School District (USD) and the Fremont Union High School District (UHSD).
2.0 BACKGROUND
School district boundaries throughout the state encompass all or portions of one or more towns, cities, or counties. Although proximity to school sites does not, in and of itself, establish identity with a district, numerous petitions are initiated primarily because a school district does not serve the portion of the city in which the territory proposed for transfer is located. Such conditions are common in Santa Clara County where the 13 districts in the “West Valley” and the communities within those districts have historically been the subject of numerous reorganization proposals.

In 1996, because of the high level of interest in territory transfers in the “West Valley,” the County Committee contracted for an “area-wide” study, which includes the territory of the affected districts, to determine the effects of aligning the “West Valley” city and school district boundaries. In June 1997, the SBE granted the County Committee a waiver of the timelines for processing territory transfer proposals until the County Committee could complete its study—1997 Report on the Study of Feasibility of Reorganization for the Santa Clara County Westside School Districts (Westside Study). One outcome of the study was the County Committee’s determination that territory transfers are unwarranted and detrimental to all 13 school districts in the study area.

The chief petitioners (appellants) reside in an area of the city of Saratoga that they refer to as the Brookview neighborhood. This neighborhood is served by six school districts (Moreland SD and Campbell UHSD, Cupertino USD and Fremont UHSD, and Saratoga USD and Los Gatos-Saratoga Joint UHSD).

On May 10, 2006, the appellants requested the transfer of 200 parcels from the Moreland USD and Campbell UHSD to the Cupertino USD and Fremont UHSD. The Saratoga USD and Los Gatos-Saratoga Joint UHSD portion of the Brookview neighborhood is not included in the territory transfer proposal; thus, even if the transfer is approved, the Brookview neighborhood would still be served by four school districts.

As of September 2006, 61 public school students (50 in Moreland SD and 11 in Campbell UHSD) resided in the territory proposed for transfer.

The appellants gave the following reasons for requesting the transfer:

· The neighborhood is split into multiple districts, which disrupts neighborhood continuity and has an adverse effect on community identity.

· The travel distances and routes from the area to Cupertino USD schools are shorter and safer than those to Moreland SD schools.

· The ability to change districts is limited by Cupertino USD’s interdistrict transfer policy, which is dependent on the consent of both districts, space availability, and any extenuating circumstances affecting students.

At a regular meeting on October 24, 2006 (subsequent to public hearings on June 27 and July 6, 2006), the County Committee determined the following four conditions listed in EC Section 35753(a) were not substantially met and disapproved (9-0 with one abstention) the territory transfer:

· Condition 2, which requires districts to be organized on the basis of a substantial community identity.

· Condition 6, which requires the reorganization to continue to promote sound education performance and not significantly disrupt the educational programs in the districts affected by the proposed reorganization.

· Condition 7, which requires any increase in school facilities costs as a result of the proposed reorganization to be insignificant and otherwise incidental to the reorganization.

· Condition 9, which requires that the proposed reorganization not cause a substantial negative effect on the fiscal management or fiscal status of any existing district affected by the proposed reorganization.

3.0 POSITIONS OF AFFECTED SCHOOL DISTRICTS
All four affected districts are opposed.
3.1 Moreland SD
The Moreland SD gave the following reasons for not consenting to the transfer:

· The loss of additional students would exacerbate the effects of declining enrollment.

· The transfer would increase the burden on taxpayers for payment of bonded indebtedness.

· The district opposes piecemeal transfers, which impede consistent school planning.

3.2 Campbell UHSD

The Campbell UHSD did not consent to the transfer for the following reasons:

· As of February 8, 2008, only eight students from the area were enrolled in Campbell UHSD’s schools; and during the past ten years, residents from only six addresses in the area have requested interdistrict transfers.

· The district is concerned about the loss of assessed valuation and revenue from parcel taxes and bonds.

· The loss of 200 parcels is substantial to the Campbell UHSD since it could ultimately lead to a school closure, and it would jeopardize the district’s basic aid status.

· The Campbell UHSD has plenty of room to accommodate the students.

· The Campbell UHSD encompasses six cities with students coming from a variety of areas and neighborhoods (community identity of the district), and many of the neighborhoods have students who attend both public and private schools.
· Many Campbell UHSD students live in Los Gatos and attend Westmont High School (Campbell UHSD). Prospect High School (Campbell UHSD) has a Saratoga address, but students from 
San Jose attend the school, while students with the same zip code as Prospect High School’s attend Lynbrook High School in 
San Jose (Fremont UHSD). Thus, approving the transfer could result in a domino effect of transfer requests, since the petitioners’ situation and arguments apply to other areas.

· Within the district, school attendance boundaries already split neighborhoods—preventing students living next door to each other from attending the same school—and changing the district boundary could have no effect on the school attendance areas within the district.
3.3 Cupertino USD
The Cupertino USD’s reasons for not consenting to the transfer include the following:

· Enrollment has been growing by more than 200 students per year for the past three years, and the trend is projected to continue for several years.

· The district is planning for an additional 300 to 500 students from new multifamily dwellings in the city of Cupertino and cannot also accommodate transfer students.

· Twenty-five percent of Cupertino USD’s students are taught in modular classrooms, and another modular would be needed if enrollment increases by 25.

· The district receives the maximum developer fees legally permitted from the six communities it serves and could not obtain funding to house students who would transfer to the Cupertino USD.

In a letter to the CDE dated May 9, 2008, Cupertino USD’s Superintendent added the following reasons for not consenting to the transfer:

I must reiterate Cupertino USD’s position that this territory transfer is definitely about property values. Our schools are some of the most desirable schools in Santa Clara County, and realtors often talk about our schools as a selling point to prospective buyers. Realtors also concur with our notion that homes within the Cupertino USD boundaries command higher selling prices. Allowing this territory transfer will only encourage other adjacent homeowners to seek to become part of the Cupertino USD. This “domino” piecemeal transfer of properties between school districts is detrimental to all school organizations involved (Attachment 6).

A recent article from the San Jose Mercury News that underscores the concerns of Cupertino USD’s Superintendent is included in Attachment 6.
3.4 Fremont UHSD

The Fremont UHSD reasons for not consenting to the transfer include:
· The district projects a shortfall of $92,722 if the transfer is approved (new revenue minus cost of educating new students).

· The district projects student enrollment—without any transfer students—to increase by 385 over the next few years, creating a deficit in capacity at several schools.

· Residents of other neighborhoods adjacent to the Fremont UHSD make the same arguments as the appellants regarding their neighborhoods being split by multiple school districts.

· Because of school attendance boundaries within the district, residents make the same arguments as the appellants regarding neighbors not being able to attend the same school.

· Based on the petitioners’ rationale, the proposed transfer area should have been expanded to include the neighborhood on Prospect Road immediately across the street.

· The Fremont UHSD believes further exodus from the Campbell UHSD will have an appreciable negative financial impact on that district, which has been inundated by attempts of neighborhoods to leave the Campbell UHSD to join more affluent neighboring basic aid districts.

4.0 REASONS FOR THE APPEAL
The appellants contend (Attachment 4) that the County Committee relied on an analysis (feasibility study prepared for the County Committee) that did not accurately reflect data presented to the County Committee. The appellants specifically voiced concerns about data regarding the following conditions of EC 35753(a):

· Condition 2, which requires that districts be organized on the basis of substantial community identity.

· Condition 6, which requires that reorganizations continue to promote sound education performance and not significantly disrupt the educational programs in the districts affected by the proposed reorganization.

· Condition 7, which requires any increase in school facilities costs as a result of a reorganization to be insignificant and otherwise incidental to the reorganization.

· Condition 9, which requires that proposed reorganizations not cause a substantial negative effect on the fiscal management or fiscal status of any existing district affected by the proposed reorganization.

In addition, the appellants complain of mistakes in the transcript of the County Committee meeting; however, they failed to report the alleged mistakes to the County Office when given the opportunity. Correspondence from the appellants to the CDE dated February 13, 2008, (Attachment 4) reports an error in and omissions from the transcript of the October 24, 2006, meeting. The County Office sent the transcript to petitioners, affected districts, and County Committee members requesting corrections and additions, but received no responses. Revising the transcript and minutes would not have affected any prior actions of the County Committee. Nonetheless, the following complaint regarding the County Office’s preparation of transcripts and minutes is not an issue of appeal under EC Section 35710.5:

· The vote on Condition 2 was incorrectly reported as unanimous in the transcript of the meeting (instead of 5‑4 according to appellants or 6-3 according to the minutes).
· The County Office did not include the details of its power point presentation in the transcript of the October 24, 2006, meeting.

5.0 EC SECTION 35710.5 CONDITIONS OF APPEAL
Chief petitioners or affected school districts may appeal a County Committee decision on territory transfers for issues of noncompliance with the provisions of EC sections 35705, 35706, 35709, 35710, and 35753(a).

EC Section 35753(a) is permissive, providing minimum standards, and does not preclude the SBE or the County Committee from rejecting petitions or proposals even when all nine conditions of EC Section 35753(a) are substantially met. The SBE and the County Committee have the option of considering other local issues or concerns when exercising this discretionary authority.
Using the conditions set forth in EC Section 35753(a) and the California Code of Regulations, Title 5 (5 CCR), Section 18573, the CDE reviewed the full administrative record provided by the County Office and related information in evaluating the appeal. Following are the CDE findings and conclusions:

5.1 EC Section 35753(a)(2): The districts are each organized on the basis of substantial community identity.
Standard of Review

The following criteria from 5 CCR, Section 18573(a)(2), should be considered in determining whether a new district is organized on the basis of substantial community identity: isolation; geography; distance between social centers; distance between school centers; topography; weather; community, school, and social ties; and other circumstances peculiar to the area.

County Committee Evaluation/Vote
County Committee on School District Organization Study
The “County Committee on School District Organization Study” (County Committee Study) considered the community identity of (a) the area proposed for transfer and (b) the affected districts. The study then recommended that the County Committee find the proposed transfer does not substantially meet the community identity condition. The recommendation was based on the following points:

(a) Community Identity of Area Proposed for Transfer

(1) The Brookview neighborhood as currently organized already shares commonality with neighbors and a sense of cohesiveness, which is demonstrated by its monthly community newsletter, “very active” mother’s group, regular community clean-ups, and block parties.

(2) No significant differences exist in distances and travel times from the transfer area to schools in any of the districts. In addition, the County Committee Study notes that:

· McAuliffe Elementary—the Cupertino USD school closest (0.6 mile) to the transfer area—is an alternative education program school that uses a lottery-based admission system. The other elementary schools in both districts are 1.5 to 1.8 miles from the transfer area with commute times of 7-8 minutes (per Study) or 7-12 minutes (per petitioners).
· The difference in travel time does not meet the County Committee’s extreme hardship condition for territory transfer approvals (travel time to home district’s closest school exceeds travel time to desired school district by at least 20 minutes).
(3) The San Jose Police Department (SJPD) could not confirm the petitioners’ claim made at the public hearings that the SJPD stated the main routes of travel to Moreland SD schools are among the most congested in San Jose. Instead, the SJPD stated it keeps a list of the top 20 most dangerous intersections in San Jose, and the intersections of the Lawrence Expressway, Saratoga Avenue, and Prospect Avenue (main routes to Moreland SD schools) are not in the top 20.

The County Committee Study concluded that traveling to Moreland SD schools does not place students in significantly greater danger than traveling to Cupertino USD schools. Additionally, the County Committee Study team concluded that few children walk to schools anyway (the Study team observed only one child walking in the neighborhood during a 7:15 a.m. to 8:30 a.m. observation period). Most elementary-aged students from the area are driven to school, and the Moreland SD offers bus service at a cost of $280 a year. (Attachment 5 includes a copy of the bus schedule.)
(4) Closeness to retail/social centers (none within reasonable walking distance) is immaterial since residents choose the centers throughout the region that best meet their needs regardless of school district boundaries.

(5) The Westside Study found that reorganizations on the west side of the county “will shift community identity problems rather than solve them.” The portions of Saratoga that fall within the Moreland SD and the Cupertino USD—including Cupertino USD’s Blue Hills and McAuliffe schools—were included in the Westside Study.

(b)
Community Identity of Affected School Districts

(1) The EC condition applies to the community identity of the affected districts, not the community identity of selected residents in neighborhoods; and district identity changes with the removal of pieces of territory. When the boundary line is moved, someone else can make the same general claims as the petitioners.

(2) None of the four affected school districts consents to the transfer.
After discussion, the County Committee voted 6-3 with one abstention (minutes of October 24, 2006, meeting) that the community identity condition was not substantially met.
Appellants’ Statements (Attachment 4)

In letters dated November 7, 2006, and February 13, 2008, the appellants (a) restate their rationale for maintaining that the community identity condition is substantially met; and (b) reiterate data presented at the final County Committee meeting, which included the following:

· The Saratoga Creek and major roadways separate the neighborhood from the Moreland SD and Campbell UHSD.
· The division of the neighborhood among six school districts is detrimental to the neighborhood’s community identity.

· The proposed transfer would allow the community to share commonality with neighbors and provide a sense of cohesiveness.
· The County Committee Study did not include the petitioners’ information on safety, availability of sidewalks, and the number of traffic incidents. (Responses to the appellants’ issues by the County Office and the Moreland SD are provided in Attachment 5.)
Findings/Conclusion
The CDE supports the County Committee’s vote that Condition 2 is not substantially met, as evidence in the administrative record provides a reasonable basis for the vote and no substantiated evidence was submitted that the County Committee based its determination on inaccurate data:

· The EC condition applies to the community identity of the school district, not the community identity of selected residents in various neighborhoods. It is common in west Santa Clara County for districts to serve students from multiple towns and for cities and neighborhoods to be split by districts. The districts’ identities encompass the municipalities and portions thereof included in the districts.

· The CDE agrees with the opinion of the County Committee (and the finding in the previous Westside Study) that territory transfers in this area would only serve to shift any community identity concerns that may exist.
· The proposed transfer would not even completely address the appellants’ stated concern that the neighborhood is within six school districts (the appellants’ “neighborhood” in this context is much larger than the area they propose for transfer). The “neighborhood” still would be within four districts even if the transfer were granted.

· In California (especially urban/suburban areas), it is very common for large neighborhoods to be split by city, school district, and other agency boundaries. The appellants appear willing to accept this situation in general. Appellants live in the city of Saratoga but are requesting transfer into the Cupertino USD. The Saratoga USD is one of the six districts the appellants list as dividing their “neighborhood;” however, the proposal is not to transfer the whole “neighborhood” (which is in the city of Saratoga) into that school district.
5.2
EC Section 35753(a)(6): The proposed reorganization will continue to promote sound education performance and will not significantly disrupt the educational programs in the districts affected by the proposed reorganization.
County Committee Evaluation/Vote
The County Committee Study concluded that under the current circumstances, the proposed transfer could disrupt the educational programs of the Moreland SD. The conclusion was based on the following points:

· Moreland SD’s enrollment has declined considerably since 2001‑02 and is projected to decline further.
· The Moreland SD closed two schools in 2006 because of declining enrollment.

· The loss of additional students could result in school closures and fewer programs being offered.

After discussion, the County Committee voted 9‑0 with one abstention that the education condition is not substantially met.

Appellants’ Statements (Attachment 4)

The appeal repeats the conclusions—presented by petitioners at the public hearings and the meeting at which the transfer was denied—for maintaining the condition on education programs is met:

· The proposed transfer of 50 students (approximately 1 percent) from the Moreland SD is insignificant.

· The Moreland SD would gain 38 students from the new Sienna subdivision for a net loss of 12 students (Moreland SD reported that only 12 students from Sienna were attending its schools as of March 11, 2008).
· The incursion of the charter school on Moreland SD’s enrollment should not be a factor for consideration in the proposed transfer.

· The Moreland SD has a budget surplus of $717,000 that should be available to cover the loss of average daily attendance (ADA) funding.

Note: The Moreland SD Superintendent informed the County Committee that the budget surplus was one-time money that could not be relied upon for ongoing expenses.

In the May 1, 2008, letter to the CDE (Attachment 4), the appellants restate comments made to the County Committee that (a) the effect on high school programs would be negligible; and (b) potential negative effects on Moreland SD’s programs are “pure speculation.”

County Office Response (Attachment 5)
The student generation rate for town homes in the vicinity is 0.16 (77 x .16=12.32); and as of March 11, 2008, the Moreland SD reported that 12 students from the Sienna subdivision were attending its schools.

Moreland SD Response (Attachment 5)
The Moreland SD agrees with the analysis in the County Committee Study and states that the appellants’ May 1, 2008, letter (Attachment 4) misrepresents information attributed to the district:

· The district is currently maintaining its programs, but the recent budget crisis has caused reductions in staffing. In an effort to preserve programs and provide for students, staff reductions were kept as far away from the classroom as possible. Even so, the district was unable to extend pilot programs or those determined to be “one time” expenditures. No programs were expanded. “For Petitioners to state that Moreland ‘may offer more programs in the future’ given the current budget conditions in California is speculation on the part of the Petitioners.”

· Appellants presented misleading data on page 4 of their May 1, 2008, letter by stating that Moreland Middle and Country Lane schools have seen a jump in enrollment without mentioning the increases are due to closures and consolidations.

Findings/Conclusion
The CDE agrees with the County Committee Study and the County Committee that the education condition is not substantially met primarily for the following reasons:

· The Moreland SD could find it difficult to adjust to the additional loss of students since its enrollment has already declined significantly.

· In correspondence as late as May 2008, the Moreland SD confirmed—as also stated in an August 17, 2006, resolution from the appellants—that the district “continues to struggle with ongoing educational challenges,” including school closures, which are primarily fueled by the loss of students.
5.3 EC Section 35753(a)(7): Any increase in school facilities costs as a result of the proposed reorganization will be insignificant and otherwise incidental to the reorganization.
County Committee Evaluation/Vote
The County Committee Study recommended that the County Committee find that the school facilities costs condition is not substantially met. The recommendation was based on the following points:

· The additional revenue limit funding the Cupertino USD would receive for transfer students is for operating expenditures, not facilities.

· Districts do not receive funding to mitigate the cost of housing new students who live in homes that are transferred into a district.

· For each additional 25 students, the Cupertino USD would need to add one modular classroom at a projected cost that could exceed $110,000.

· The Cupertino USD currently houses 25 percent of its students in modular classrooms, but some school sites do not have the capacity to hold modular classrooms.

· Cupertino USD’s enrollment increased by approximately 200 students annually during the past five years.

· The Cupertino USD busses students from eleven over-capacity schools to three schools that have space. For example, third grade students residing in the Blue Hills Elementary School attendance area were bussed to John Muir Elementary School.

· The cities of Cupertino and San Jose have either approved or are in the process of approving 600 to 1,000 new dwellings that are estimated to generate 300 to 500 students over the next 10 years.

After discussion, the County Committee voted 9‑0 with one abstention that the facilities condition is not substantially met.

Appellants’ Statements (Attachment 4)

The appellants submitted the following statements in support of their contention that this condition is substantially met:

(a) November 7, 2006, appeal letter (Attachment 4)

· The Cupertino USD has adequate resources—including $20 million reserved from bond Measure C for future projects—to add space to house students from the transfer area.

· Based on projected increases in its existing student enrollment, one or both of Cupertino USD’s rental facilities may be converted for classroom use, which could provide space for the transfer students also.

(b) Appellants’ February 13, 2008, letter to the CDE (Attachment 4)

· A member of the Measure C Bond Oversight Committee stated that some sites may be improved to add modular classrooms if the student population increases.

· Student enrollment at Cupertino USD’s Blue Hills Elementary School declined from 528 in 2004‑05 to 475 in 2006‑07.

(c)  Appellants’ May 1, 2008, letter to the CDE (Attachment 4)

· The minutes of the April 8, 2008, Cupertino USD board meeting reports a cost per modular of approximately $63,000 instead of the $110,000 previously reported to the County Committee.

· Students are no longer being bussed from Blue Hills Elementary School to other schools.

· Student population is declining at the schools close to the Brookview neighborhood (Blue Hills and Miller).

· The March 21, 2007, minutes of the Measure C Bond Oversight Committee states that modular classrooms will be used to handle increased enrollment.

· The district demographer has predicted that Cupertino USD’s growth will affect the Stocklmeir Elementary School attendance area most and that “within 10 years, we [Cupertino USD] will grow by 800 students district-wide (it may top out close to 1,000), but then within 15 years, we will be down by 400 students.”

Cupertino USD Response (Attachment 6)
The Cupertino USD addresses the appellants’ statements and provides justification for retaining district-wide flexibility to absorb growth in areas that have capacity rather than looking at each school in isolation:

· The total cost of an additional modular exceeds $110,000, which is composed of approximately $63,000 for purchase and delivery (as noted in Board minutes) and $60,000 to $80,000 for infrastructure (power, water, sewer, telephone, and Internet service).

· Because the district had a higher enrollment in elementary and middle schools than is considered desirable, it built and opened a new middle school in 2005‑06, enabling the district to lower enrollment at most schools.

· In addition to the overall growth trend, the Cupertino USD is experiencing growth in a variety of special classes that are not school attendance area specific. The special classes are relocated from overcrowded sites to those having excess capacity as needed.

· To save purchasing costs, the Cupertino USD relocates modulars from sites experiencing declining enrollment to sites experiencing growth.

· Currently, both the Blue Hills Elementary and Miller Middle school sites afford the district flexibility to absorb growth in special programs and to be sites for modulars when needed for other growing sites.

· With the exception of Miller Middle School, the district’s middle schools are again becoming overcrowded. By allowing intradistrict transfers into Miller from other middle schools, the district is able to reduce the size of other middle schools while maintaining its flexibility to respond to growth in special or regular classes 
district-wide.

· The district’s demographer predicts that the Cupertino USD will grow by 800‑1,000 students, after which it will decline by 400 for a net increase of 400‑600 (not an overall decline) in 15 years. Since enrollment increased by almost 1,000 during the past three years, the district believes the demographer may have underestimated.

Findings/Conclusion
The CDE agrees with the County Committee Study and the County Committee that the facilities condition is not substantially met due to unnecessary potential significant increases in facilities costs for the Cupertino USD while the Moreland SD experiences declining enrollment.

5.4 EC Section 35753(a)(9): The proposed reorganization will continue to promote sound fiscal management and not cause a substantial negative effect on the fiscal status of the proposed district or any existing district affected by the proposed reorganization.
County Committee Evaluation/Vote
The County Committee Study noted that (1) the Moreland SD would be able to maintain fiscal solvency, even if a portion of the $264,000 decrease (1.24 percent) in ADA revenue could not be covered by a projected $716,000 surplus; (2) the Campbell UHSD would lose $51,000 in parcel taxes and $70,000 in ADA revenue although the district was on the borderline between being a revenue limit or a basic aid district; and (3) the Fremont UHSD would gain $78,000 in parcel taxes.

The County Committee Study recommended that the fiscal condition was not met based mainly on the uncertainty of Campbell UHSD’s basic aid status:

· As of September 27, 2006, the Campbell UHSD was $336,000 over its revenue limit—making them a basic aid district at that time—but tax revenues were fluctuating between being above and below the amount needed to keep the district in basic aid status.
· On October 24, 2006, approval of the transfer came with the risk of jeopardizing Campbell UHSD’s basic aid status. The territory’s 
$91 million in assessed valuation generated approximately 
$1.3 million in tax revenues, and Campbell UHSD’s Superintendent stated that the loss of the assessed valuation and being pulled out of basic aid status would financially impact the district.

The County Committee, without discussion, voted 9‑0 with one abstention that the fiscal condition was not substantially met.

Appellants’ Statements (Attachment 4)
The appellants restate their reasons for contending that the fiscal condition is substantially met:

· Residents of Brookview neighborhood pay more in taxes than is required to cover the expenses of students from the transfer area.

· The Moreland SD would receive enough students from the new Sienna development to result in a “zero sum loss.” (As of March 11, 2008, 12 students—rather than the projected 50—from the Sienna subdivision were attending Moreland SD schools.)
· The Moreland SD should be able to absorb some of the $264,000 ADA revenue loss from the $717,000 surplus. (The Superintendent of the Moreland SD informed the County Committee that the surplus was one-time money that could not be relied upon for ongoing expenses.)

· The Moreland SD’s $3 million charter school incursion is not part of the transfer. (The County Committee Study noted the loss due to the opening of the charter school [559 students and $3 million in ADA funding] separately from the loss due to the proposed transfer.)

· The Campbell UHSD’s loss of 11 students and less than 1 percent of its total budget (if it remained a revenue-limit district) could be offset by revenue generated by new students from 77 townhouses (Sienna) coming on line in early 2007.

· The Campbell UHSD is now in basic aid status by $1.9 million (appellants’ May 1, 2008, letter).

· The Cupertino USD would not endure additional financial responsibility for the new students based on the receipt of approximately $1.3 million in tax revenue from the area. (Cupertino USD stated that the district will incur expenses for facilities because it now receives the maximum developer fees permitted and could not obtain facilities funding for transfer students.)
· The Fremont UHSD would receive $78,000 in parcel taxes and enough property tax revenue from the territory to cover the costs for approximately 30 students (appellants’ May 1, 2008, letter).

Findings/Conclusion
The CDE agrees with the County Committee Study and the appeal statements indicating that:

· The Moreland SD should be able to maintain fiscal solvency.

· The Campbell UHSD’s loss of parcel taxes ($51,000) and ADA funding ($70,000) are not significant enough to cause a substantial negative effect on the district’s fiscal status.

· The Fremont UHSD would not incur a substantial negative fiscal impact because of the transfer.

The CDE does not agree with the County Committee’s Study that indicates the potential loss of basic aid status would cause a substantial negative effect on Campbell UHSD’s fiscal status. Estimates as of September 27, 2006, showed that the Campbell UHSD was in basic aid status by $336,000. Although being pulled out of basic aid status financially impacts the district, the potential loss of basic aid status (less than 1 percent of revenue limit funding) would not cause a substantial negative effect on Campbell UHSD’s fiscal status. The CDE concludes that the fiscal condition is substantially met.

Note: More recent projections show the Campbell UHSD in basic aid status by $925,000 for 2006-07 and $2.3 million for 2007-08. Therefore, the district is not currently in jeopardy of losing basic aid status along with a transfer of territory such as the petition area that generates approximately $1.3 million in tax revenues.

5.5 Other Issues

The court (Hamilton v. State Board of Education [1981] 117 Cal.App.3d; 172 Cal.Rprt. 748 [Hamilton]) has affirmed that, regarding territory transfer appeals, (1) the SBE has “flexibility in its decisions,” (2) the conditions in EC Section 35753 are “minimal threshold requirements,” and (3) the SBE “is under no compulsion to approve a petition which meets those requirements.” Moreover, San Rafael School District v. State Board of Education (1999) 73 Cal.App.4th 1018, 1027 (San Rafael) authorizes the SBE to conduct a de novo review of the issues involved in a territory transfer appeal.

In the spirit of Hamilton and San Rafael, the CDE recommends that the SBE consider the long-term focus that the County Committee has had regarding territory transfer requests in this area of Santa Clara County.

Over ten years ago, the County Committee, because of an increasing number of territory transfer requests in the area that includes the affected districts, contracted for the Westside Study on territory transfers. These requests were to transfer territory into school districts that share three factors:

· High test scores.

· Large combined percentages of Asian and white students.

· High relative property values.

The findings of that “area-wide” study were very clear:

· Piecemeal transfers of territory, such as the current proposal, simply shift issues raised by the petitioners and do nothing to resolve them.

· Larger transfers, which are the ultimate result of continuous piecemeal transfers, represent significant negative effects on the districts. Districts receiving the territory would be overcrowded, would receive fewer dollars per student, and would see increases in levels of bonded indebtedness. Districts losing the territory would see significant losses in tax base and fewer resources to continue existing educational programs.

These findings were considered by the CDE in the evaluation of the EC Section 35753 conditions for this appeal. Although effects on educational program, facilities costs, and fiscal status as a result of this proposed transfer (as reported in this agenda item) may appear comparatively small, the CDE is concerned that ultimate effects on the school districts are masked by the relatively small size of the current territory transfer request. The CDE shares the concern of the affected districts and the County Committee that individual territory transfers in this area cannot be viewed in isolation.

6.0 County Committee requirements

Under EC sections 35709 and 35710, the County Committee has the following options:

· If the County Committee determines that all nine conditions of EC Section 35753(a) are substantially met, it may approve the petition (though it is not required to do so) and order the petition granted without an election if the owner of the territory and all the affected districts have consented to the transfer of uninhabited territory or inhabited territory of less than 10 percent of the assessed valuation of the district from which the territory is being transferred (EC 35709).

· For all other petitions to transfer territory (those not meeting the conditions of EC Section 35709), the County Committee must notify the Superintendent of Schools to call an election on the proposed transfer if it determines that all nine conditions of EC Section 35753(a) are substantially met and approves the petition (EC 35710).

· Both EC sections 35709 and 35710 give the County Committee discretion to reject petitions or proposals to transfer territory for other concerns even if it finds that all nine conditions of EC Section 35753(a) have been met.

In this case, the County Committee determined that conditions 2, 6, 7, and 9 in EC section 35753(a) were not substantially met and subsequently disapproved the petition (9‑0 with one abstention).

7.0 STAFF RECOMMENDED AMENDMENTS TO THE PETITION
The SBE has authority to amend or add certain provisions to any petition for reorganization. One of the provisions the SBE must add is the area of election.
7.1 Area of Election
Determination of the area in which the election for a reorganization proposal will be held is one of the provisions under EC Article 3 (commencing with Section 35730) that the SBE may add or amend. EC Section 35710.5(c) also indicates that, following the review of an appeal, if the petition will be sent to an election, the SBE must determine the area of election.

The plans and recommendations to reorganize districts may specify an area of election, but specification of an election area is not required (EC Section 35732). If a plan does not specify the area of election, the statute specifies that “the election shall be held only in the territory proposed for reorganization.” Thus, the area proposed for reorganization is the “default” election area. The SBE may alter this area, but the alterations must comply with the “Area of Election Legal Principles” below. In this case, the County Committee disapproved the territory transfer, and the chief petitioners appealed the County Committee’s decision. Therefore, following review of the appeal, if the petition will be sent to election, the SBE must, pursuant to EC Section 35756, determine the territory in which the election will be held.

7.2 Area of Election Principles
In establishing the area of election, the CDE and SBE follow the legal precedent set by the California Supreme Court in Board of Supervisors of Sacramento County, et al. v. Local Agency Formation Commission (1992) 3 Cal. 4th 903 (the “LAFCO” decision). LAFCO holds that elections may be confined to within the boundaries of the territory proposed for reorganization (the “default” area), provided there is a rational basis for doing so. LAFCO requires we examine (1) the public policy reasons for holding a reorganization election within the boundaries specified; and (2) whether there is a genuine difference in the relevant interests of the groups that the election plan creates (in this situation, the analysis examines the interests of voters in the territory to be transferred from the Moreland SD and the Campbell UHSD, those that will remain in the Moreland SD and the Campbell UHSD, and those in the districts that would receive the territory—the Cupertino USD and the Fremont UHSD).
The reduced voting area has a fair relationship to a legitimate public purpose. State policy favors procedures that promote orderly school district reorganization statewide in a manner that allows for planned, orderly community-based school systems that adequately address transportation, curriculum, faculty, and administration.
As the proposed transfer, in the opinion of the CDE, does not adhere to state policy favoring procedures that promote orderly school district reorganization, the election area should be expanded. If the proposed transfer of territory is approved, the CDE finds that the reorganization would have substantial effects on the voters in the remaining Moreland SD and Campbell UHSD and those in the Cupertino USD, one of the districts that would receive the territory. The transfer would exacerbate the negative effect on Moreland SD’s education programs caused by declining enrollment, and compel the Cupertino USD to incur significant facilities costs, while losing its flexibility to provide facilities for special-needs classes and to adjust facilities district-wide as enrollment grows in various areas.
Finally, discussion of other judicial activity in this area is warranted. In a case that preceded LAFCO, the California Supreme Court invalidated an SBE reorganization decision that approved an area of election that was limited to the newly unified district. As a result, electors in the entire high school district were entitled to vote (Fullerton Joint Union High School District v. State Board of Education [1982] 32 Cal. 3d 779 [Fullerton]). The Fullerton court applied strict scrutiny and required demonstration of a compelling state interest to justify the exclusion of those portions of the district from which the newly unified district would be formed.

The Fullerton case does not require that the SBE conduct a different analysis than that described above. The LAFCO decision disapproved the Fullerton case, and held that absent invidious discrimination, the rational basis approach to defining the election area applied. In this matter, no discrimination, segregation, or racial impacts were identified. Accordingly, the LAFCO standard and analysis applies.
7.3 Recommended Area of Election

The CDE finds that the transfer of territory would have substantial effects on the voters in the remaining Moreland SD and on the voters in the receiving Cupertino USD. Moreover, these issues in this area of Santa Clara County have historically been of great concern to residents. When the County Committee considered the findings of an examination of the overall effects of territory transfers in this area (Westside Study), it heard in writing from over 2,800 residents. Over 2,500 of these residents were opposed to changing the boundaries of the affected districts.
Therefore, if the SBE reverses the action of the County Committee by approving the appeal, the CDE recommends the SBE establish the Moreland SD and the Cupertino USD as the area of election.

8.0 STATE BOARD OF EDUCATION OPTIONS

The SBE has three general options:
(a) Find the proposed transfer of territory fails to substantially meet all nine conditions of EC Section 35753(a) and deny the appeal, which affirms the County Committee’s decision to disapprove the transfer.
(b) Find the proposed transfer of territory substantially meets all nine conditions of EC Section 35753(a), approve the appeal, and reverse the County Committee’s decision to disapprove the transfer. Under this option the SBE must determine the election area for the reorganization.

(c) Find the proposed transfer of territory fails to substantially meet all nine conditions of EC Section 35753(a); approve the appeal; reverse the County Committee’s decision to disapprove the transfer; and determine pursuant to EC Section 35753(b) that “it is not practical or possible to apply the criteria of this section literally, and that the circumstances with respect to the petition provide an exceptional situation sufficient to justify approval.” Under this option, the SBE also must determine the election area for the reorganization.

9.0 RECOMMENDED ACTION

The CDE recommends that the SBE deny the appeal and affirm the decision of the County Committee to disapprove the transfer of territory. A resolution detailing this recommendation is included as Attachment 2.

CALIFORNIA STATE BOARD OF EDUCATION

September 2008

PROPOSED RESOLUTION

Appeal of a Decision of the Santa Clara County Committee on School District Organization Denying a Petition to Transfer Territory from the Moreland School District and the Campbell Union High School District to the Cupertino Union School District and the Fremont Union High School District in Santa Clara County
WHEREAS, in accordance with California Education Code (EC) Section 35710.5, the chief petitioners submitted an appeal on or about November 7, 2006, to the State Board of Education regarding the October 24, 2006, action of the Santa Clara County Committee on School District Organization disapproving a transfer of territory from the Moreland School District and the Campbell Union High School District to the Cupertino Union School District and the Fremont Union High School District in Santa Clara County; and

WHEREAS, pursuant to EC Section 35710.5, the California State Board of Education finds that the Santa Clara County Committee on School District Organization acted appropriately and exercised its legal authority to deny the petition; therefore, be it

RESOLVED, that the California State Board of Education, pursuant to EC Section 35710.5, denies the appeal; and be it

RESOLVED further, that the Secretary of the California State Board of Education shall notify, on behalf of said Board, the Santa Clara County Superintendent of Schools, the Santa Clara County Committee on School District Organization, the chief petitioners, and the affected school districts of the action taken by the California State Board of Education.
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