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	SUBJECT

Antelope Valley Desert Montessori Charter School (AVDMCS): Appeal of Revocation of Charter by Gorman Joint School District (GJSD).
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	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The Advisory Commission on Charter Schools (ACCS) recommends that the State Board of Education (SBE) reverse the action taken by GJSD in February 2008 to revoke  the charter for AVDMCS. 

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


Three charter revocation appeals have been previously considered by the SBE. Two of these appeals considered charter school revocation decisions made by the Oakland Unified School District: one pertained to the Space Exploration Academy and the other to the Junior Space Exploration Academy. Both of these revocations were upheld by the SBE. The third appeal was brought by Today’s Fresh Start Charter School, whose charter had been revoked by the Los Angeles County Board of Education (LACBE). In this matter, the SBE voted 4-4 to reverse the revocation, and the matter is now under consideration by the Los Angeles County Superior Court.

	SUMMARY OF KEY ISSUES


Background

The AVDMCS was chartered in June 2005, by the Gorman Elementary School District, now known as the GJSD Board of Trustees, and began operations in August 2006. The school’s education program is provided primarily to African-American students who reside in the community of Antelope Valley, California.

The GJSD Board notified the California Department of Education (CDE) of its May 22, 2007 action revoking the charter of the AVDMCS, citing as the basis for that revocation that AVDMCS “failed to meet generally accepted accounting principles, or engaged in fiscal mismanagement.” (Education Code [EC] Section 47607(c)(3)). The CDE withheld funding from AVDMCS as required by EC Section 47607(i) pending the outcome of the appeal to the county and/or the SBE.

	SUMMARY OF KEY ISSUES (Cont.)


Sometime after the May 2007 revocation, the GJSD Board and AVDMCS entered into discussions to resolve the revocation issues. On November 13, 2007, GJSD took action to rescind its prior revocation of the AVDMCS charter, conditioned upon the receipt of specified information from the charter school within 30 days. 

In a letter dated January 23, 2008, the GJSD Superintendent notified the CDE that it had:

“. . . entered into extensive and prolonged settlement discussions with AVDMCS. At this point, a settlement that will rescind the Board’s 2007 determination to revoke the charter for AVDMCS and that will reinstate the charter school to good standing appears to be imminent. Consequently, the District now requests the California Department of Education to release all state funds presently due AVDMCS.”

In a letter dated February 14, 2008, however, the CDE was notified that the GJSD Board took action at its February 12, 2008 meeting to “reject assurances provided by AVDMCS that all pre-settlement conditions had been met; to reject settlement with AVDMCS as set forth in the settlement agreement; and to confirm the prior revocation of the charter granted to AVDMCS.”
In a letter dated February 28, 2008, the CDE informed the GJSD Superintendent and AVDMCS that it viewed the November 2007 Board reinstatement action as nullifying the  May 2007 revocation action. Accordingly, the CDE advised GJSD that any subsequent revocation action taken by GJSD after re-instatement of the charter’s operating authority would require GJSD to take all of the statutory steps outlined in EC Section 47607(d) and (e). The basis for the CDE’s view is that there is no legal authority for a charter authorizer to conditionally reinstate a charter school’s operating authority and then subsequently revoke that authority without meeting the requirements set forth in EC Section 47607(d) and (e).

In that same letter, CDE also notified interested parties that an appeal of the GJSD Board’s February 2008 revocation action must first be submitted to the LACBE. AVDMCS submitted its appeal to the LACBE on March 7, 2008, pursuant to EC Section 47607(f). On May 27, 2008, the LACBE declined to hear the revocation appeal, and the CDE received the appeal on June 27, 2008.

Analysis of Appeal Submitted by AVDMCS

After review of the documents submitted with the appeal and a letter submitted by the law firm representing GJSD faxed Friday afternoon, July 18, 2008, and upon failure of GJSD to provide further documentation, the CDE presented its analysis to the ACCS at its meeting on July 21, 2008. The CDE concluded that the revocation action taken by GJSD at the February 2008 meeting did not comply with the statutory requirements for revocation. In fact, of the required steps in the process — notice to the charter school of a violation that may lead to revocation and a reasonable opportunity to remedy the violation; written notice of the intent to revoke the charter; a public hearing on the matter, and, finally, written factual findings supported by substantial evidence  -- the only requirement satisfied by GJSD between the time it reinstated the charter in November of 2007 and taking action in February of 2008, was that of holding a public hearing on the matter.

Even if the pre-settlement conditions that were imposed by GJSD on November 14, 2007 could be construed to put the charter school on notice of violations that might lead to a subsequent revocation, and the period between November 2007 and February 2008 is viewed as having given the charter school a reasonable time to remedy the violations, GJSD still failed to support the February 2008 revocation with factual findings supported by substantial evidence. Moreover, when CDE  asked GJSD to provide evidence of the notice of violations that might lead to revocation that it had provided to the charter school, it did not produce any evidence of such notice or time to remedy. Thus, it appears that GJSD did not view these pre-settlement conditions as having provided notice and an opportunity to remedy the violations that might lead to revocation.

ACCS Hearing of the Revocation Appeal
The ACCS considered this appeal at its meeting on July 21, 2008. After the staff presentation, Jill Barrett, AVDMCS Interim Executive Director, made brief comments in support of the staff recommendation. There was no representation present for GJSD and there was no public comment. The ACCS voted unanimously to recommend to the SBE that it reverse the action taken to revoke on February 12, 2008, because there were no findings of fact in support of the decision.  
	FISCAL ANALYSIS (AS APPROPRIATE)


None.

	ATTACHMENT(S)


Attachment 1:
ACCS Staff Report (25 pages). (Pages 1-5 are available electronically. Pages 6-25 are not available for Web viewing. A printed copy is available for viewing in the State Board of Education office.)

Attachment 2:
Letter from Sukhi Sandhu, Esq., Atkinson, Andelson Loya, Ruud and Romo, representing Gorman Joint School District (16 pages). (This attachment is not available for Web viewing. A printed copy is available for viewing in the State Board of Education office.)
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Background
The Antelope Valley Desert Montessori Charter School (AVDMCS) was chartered in June 2005 by the Gorman Elementary School District, now known as the Gorman Joint School District (GJSD) Board of Trustees, and began operations in August 2006.
 The school’s education program is provided primarily to African American students who reside in the community of Antelope Valley, California.

The GJSD Board notified the California Department of Education (CDE) of its May 22, 2007 action revoking the charter of the AVDMCS, citing the basis for revocation to be that AVDMCS “failed to meet generally accepted accounting principles, or engaged in fiscal mismanagement” [EC Section 47607(c)(3)]. The written findings are summarized as follows:

1. Failure to comply with the district’s demand for verification and supporting documentation on CBEDS, attendance reporting, and required financial statements (1st and 2nd Interim Reports) were complete, accurate, and reflected changes from the initial projected financial information.

2. Failure to provide written verification that the operating budget is supported by anticipated revenues and includes an adequate reserve for unexpected expenditures.

3. Failure to provide verification that all teachers are credentialed in accordance with law.

4. The charter school enrolled students in grade levels which are not allowed by the terms of their charter.

Because the revocation of the charter was based on failure to meet generally accepted accounting principles, or fiscal mismanagement, the CDE withheld funding from AVDMCS as required by EC Section 47607(i) pending the outcome of the appeal to the county and/or the State Board of Education.

At some point in time after the revocation, the GJSD Board and AVDMCS entered into discussions to resolve the revocation issues. On November 14, 2007 (See: Documents Received from the Appellant, page 90), the GJSD Superintendent notified the CDE that the GJSD Board had reinstated the charter on November 13, 2007. After receiving clarification from the attorney representing the GJSD Board that it was the board’s intent for AVDMCS to “immediately receive state and local funding” (See: Documents Received from the Appellant, page 91), the CDE restored funding to AVDMCS.

In a letter dated January 23, 2008 (See: Documents Related to the Appeal, page 1), the GJSD Superintendent notified the CDE that it had:

“. . . entered into extensive and prolonged settlement discussions with AVDMCS. At this point, a settlement that will rescind the Board’s 2007 determination to revoke the charter for AVDMCS and that will reinstate the charter school to good standing appears to be imminent. Consequently, the District now requests the California Department of Education to release all state funds presently due AVDMCS.”

In the GJSD board meeting agenda for February 12, 2008 (See: Documents Received from the Appellant, page 20), it states: “A public hearing will be conducted to consider whether AVDMCS has satisfactorily complied with the pre-settlement conditions set by the District Board as contingent to rescission of the revocation of the charter granted to AVDMCS. Oral testimony and written evidence related to fulfillment of the conditions will be considered.”

In a letter dated February 14, 2008 (See: Documents Received from the Appellant, page 16), the CDE was notified that the GJSD Board took action at the February 12, 2008 meeting to “reject assurances provided by AVDMCS that all pre-settlement conditions had been met; to reject settlement with AVDMCS as set forth in the settlement agreement; and to confirm the prior revocation of the charter granted to AVDMCS.”

The CDE’s Response to February Action

The CDE informed the GJSD Superintendent that it viewed the November 2007 Board action as nullifying its May 2007 revocation action. The CDE took this view because the May 2007 action did not result in a final decision to revoke the charter within the time frames specified in EC Section 47607.

The following events contribute to the CDE’s view:

· The parties continued their relationship as authorizer and charter school.

· At the request of the authorizer, the CDE released funding that had been held because the revocation was based upon fiscal mismanagement.

· GJSD’s request to reinstate funding was inalterably inconsistent with revocation.

· The relationship between the parties after the CDE reinstated funding at the GJSD’s request appeared to revert back to the notice to cure phase, followed by an assessment on whether cure had been achieved.

· Through the assessment process, when GJSD determined that the cure had not been achieved, GJSD acted to revoke the charter.

· It is clear that in making its February 2008 decision, the GJSD must have considered additional intervening actions and factual information that came to light after the original (then nullified) revocation.

Appeal Submitted by AVDMCS
Because it is the view of the CDE that the May 2007 revocation became null when the GJSD Board rescinded that action in November 2007, the CDE notified interested parties that an appeal of the GJSD Board’s February 2008 revocation action must first be submitted to the Los Angeles County Board of Education (LACBE). AVDMCS submitted its appeal to LACBE on March 7, 2008, pursuant to EC Section 47607(f). On May 27, 2008, the LACBE declined to hear the revocation appeal, and on the Charter Schools Division (CSD) received the appeal on June 27, 2008.

Analysis
The CDE has concluded there are no statutory provisions that allow an authorizer to revoke a charter, conditionally re-instate it, require adherence to pre-settlement conditions, and then decide to confirm the prior revocation. Given that actions taken by the GJSD board in November 2007 nullified the May 2007 revocation action, it is the view of the CDE that any subsequent actions taken to revoke ADVMCS required all of the statutory steps outlined in EC Section 47607.

The first step a charter authorizer must take to revoke a charter school is the issuance of a notice to the charter school of the violation(s) that could lead to the revocation of the charter and reasonable opportunity for the school to remedy.

In a letter dated June 25, 2008 (See: Documents Related to the Appeal, page 8), the CDE requested the GJSD Board to provide evidence of action to notify AVDMCH of violations that could lead to revocation, and evidence that it had provided an opportunity to remedy them. The CDE did not receive any evidence, and none was in the materials submitted by AVDMCS. This first step of the revocation process did not happen.
The second step a charter authorizer must take to revoke a charter school, if it has determined that the violations have not been remedied, is to provide a notice of intent to revoke and notice of facts in support of revocation of the charter.

In the letter dated June 25, 2008, the CDE requested the GJSD Superintendent to provide a copy of the notice of intent to revoke. This was not provided, and there is no such document in the materials submitted by AVDMCS. This second step of the revocation process did not happen.

The third step a charter authorizer must take to revoke a charter school is to hold a public hearing on whether the charter school should be revoked.

The GJSD Board did hold a public hearing, which was described on its February 12 meeting agenda (See: Documents Received from the Appellant, page 20) as a public hearing for the purpose of determining “whether AVDMCS had satisfactorily complied with the pre-settlement conditions set by the Board on November 13, 2007 as contingent to rescission of revocation of the charter granted to AVDMCS.”

Finally, if a chartering authority revokes a charter, it must provide written findings of fact and substantial evidence supporting those facts. The CDE did not receive written findings.

The CDE has concluded that only one of the four required statutory steps to revoke a charter school were taken by GJSD between the time it reinstated the charter in November 2007 and February 12, 2008, when it took action to reinstate the original revocation.

In addition, the CDE also reviewed the pre-settlement conditions submitted (See: Documents Received from the Appellant, pages 2-3), but could not complete an analysis of whether they were met or whether they even constituted grounds for revocation without also reviewing information from the GJSD, which was not provided.

Recommendation
It is the view of the CDE that there is no foundation upon which to conclude that the district’s February 2008 action was supported by required notice.

Therefore, the CDE recommends that the Advisory Commission on Charter Schools make the following recommendation to the SBE:

· Find that the February 2008 action of the GJSD to reinstate the revocation made in May 2007 and rescinded in November 2007, was inconsistent with the procedural requirements of EC Section 47607, which requires the chartering authority to: notify the charter public school of any violation of EC Section 47607; give the school a reasonable opportunity to remedy the violation prior to revocation; issue a notice of intent to revoke; hold a public hearing on the matter of revocation; take action on the revocation, and; issue written findings of fact for the revocation that are based on substantial evidence. 

· Based upon the above finding, reverse the revocation action taken by GJSD in February 2008, and state that the AVDMCS remains under the chartering authority of the GJSD for all purposes, including, but not limited to, the duties set forth in EC sections 47604.32 and 47635. 

Attachment 1, page 1 to page 262: Copy of the appeal, with background materials, provided by the appellants (AVDMCS)

Attachment 1, page 90: Notice of November 13, 2007, action taken by the GJSD Board of Trustees to reinstate the AVDMCS charter

Attachment 1, page 91: Memorandum of November 14, 2007, from Parks Dingwall & Associates to the CDE of action taken by the GJSD Board of Trustees to reinstate the AVDMCS charter

Attachment 1, page 83: Letter from the CDE to acknowledge letter from GJSD Superintendent and from GJSD attorney of the intent of the GJSD Board that AVDMCS “immediately receive state and local funding.”

Attachment 1, page 18 to page 23: GJSD Board of Trustees Notice of Regular Meeting Agenda 

Attachment 1, page 16: Notice from GJSD Superintendent of February 12, 2008 action of GJSD Board action to revoke AVDMCS charter

Attachment 2:
Facsimile from GJSD Superintendent to Carol Barkley, dated January 23, 2008, to request release of funds to AVDMCS

Attachment 3:
Letter from the CDE to AVDMCS, dated February 28, 2008, regarding the GJSD action taken on February 12, 2008.

Attachment 4:
Letter from the CDE to GJSD Superintendent, dated June 25, 2008, regarding the AVDMCS appeal to the SBE.

Attachment 5:
Statutory Provisions related to this appeal.
(The above referenced attachments are not available for Web viewing. A printed copy is available for viewing in the State Board of Education office)

� The chartering authority is now known as Gorman Joint School District (GJSD) due to changes in the geographical boundary of Los Angeles and Kern counties.
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