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	SUBJECT

Nonpublic School and Agency Certification: Approve Commencement of 15-Day Comment Period for Proposed Changes to Title 5 of the California Code of Regulations (CCR), 

sections 3001 et seq.
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE):

· Approve the proposed changes to the regulations;

· Direct that the proposed changes be circulated for a 15-day public comment period in accordance with the Administrative Procedure Act;

· If no relevant comments to the proposed changes are received during the 15-day public comment period, the proposed regulations with changes are deemed adopted, and CDE is directed to complete the rulemaking package and submit it to the Office of Administrative Law (OAL) for approval; and

· If any relevant comments to the proposed changes are received during the 
15-day public comment period, CDE is directed to place the proposed regulations on the SBE’s November 2008 agenda for action.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The SBE first approved the commencement of the rulemaking process at its July 2006 meeting. At the November 2006 meeting, the SBE approved an additional 15-day comment period (due to substantive changes in the proposed regulations as a result of the 45-day public comment process) and directed the CDE to present the regulations to the SBE for adoption in January 2007.

At the January 2007 SBE meeting, the SBE approved an additional 15-day comment period (due to substantive changes in the proposed regulations as a result of the 15-day 
public comment period process) and directed the CDE to present the regulations to the SBE for adoption in March 2007.

SUMMARY OF PREVIOUS (Cont.)
On March 7, 2007, the SBE approved the Final Statement of Reasons and the 

rulemaking package was submitted to the OAL for approval on March 23, 2007.

On May 4, 2007, the OAL rejected the proposed nonpublic school and agency certification regulations submitted by the SBE. Specifically, this disapproval was for the following reasons:

1. The application for nonpublic school and agency certification was not included in the record. This document is now found in the proposed rulemaking packet.

2. In some instances, the citations for the proposed regulations were not correct. This has been remedied in this package.

3. There were a few instances where OAL asked for the syntax to be refined. These changes have been made.

4. The certification requirements for persons to provide psychological services were not consistent with applicable laws under the Business and Professions Code. These requirements have been changed to address the concerns expressed by OAL. 
	SUMMARY OF KEY ISSUES


Requirements for certification of California nonpublic schools and agencies are referenced in Part 30 of California Education Code (EC) sections 56365 through 56366.12. Implementing regulations to clarify requirements for certification of California nonpublic schools and agencies are referenced in CCR, Title 5, sections 3001 et seq. 

The intent of these proposed regulations is to make technical changes to existing regulation language and to add new regulations implementing sections in Part 30 of the EC added by Assembly Bill 1858 (Chapter 914, Statutes of 2004). New provisions added to the EC by AB 1858: (1) increase monitoring of nonpublic schools and agencies; (2) require that nonpublic students have access to the same educational materials, services, and programs to the extent available at the local educational agency in which the nonpublic school is located; and (3) align nonpublic schools and agency requirements for certification to the public school standards of instructional materials and qualified personnel. 
On October 10, 2007, AB 216 (Chapter 382, Statutes of 2007) passed amending 

EC Section 56366.10. AB 216 gives more flexibility to the nonpublic schools in selecting a curriculum that is appropriate for each student’s needs as defined by his or her Individualized Education Program.

These proposed regulations are necessary to clarify consistent procedures and criteria 
SUMMARY OF KEY ISSUES (Cont.)
in the administration of California’s nonpublic school and agency certification program to ensure that affected public and private agencies and interested persons are informed of their rights and responsibilities in the certification process.

	FISCAL ANALYSIS (AS APPROPRIATE)


The proposed amendments to the regulations impose no additional costs upon state and local government.

	ATTACHMENT(S)


Attachment 1: Title 5, California Code of Regulations



  Division 1. California Department of Education



  Chapter 3. Handicapped Children

  Subchapter 1. Special Education (32 pages)

Attachment 2: Final Statement of Reasons (22 pages)

· The SBE has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined; text proposed to be deleted is displayed in strikeout. 

· The 15-Day text proposed to be added is displayed in “bold underline”; text proposed to be deleted is displayed in “bold strikeout”.

Title 5, California Code of Regulations

Division 1. California Department of Education

Chapter 3. Handicapped Children

Subchapter 1. Special Education

§ 3001. Definitions.


In addition to those found in Education Code sections 56020-56033, Public Law 94-142 as amended (20 USC 1401 et seq.), and Title 34, Code of Federal Regulations, Part 300 and 301, the following definitions are provided:


(a) “Access” means that the nonpublic, nonsectarian school shall provide State Board of Education (SBE)-adopted, standards-aligned core curriculum and instructional materials for kindergarten and grades 1 to 8, inclusive; and provide standards-aligned core curriculum and instructional materials for grades 9 to 12, inclusive, used by a local educational agency (LEA) that contracts with the nonpublic school. 


(1) The nonpublic nonsectarian school shall provide each student with a copy of textbooks and other instructional materials used to implement the SBE-adopted core curriculum (K-8) and standards-aligned core curriculum (9-12) in each subject area. The use of content standards-aligned modified instructional materials is considered to meet the definition of “access.”

(2) Photocopies of portions of textbooks or instructional materials, or photocopies of entire textbooks or instructional materials to implement SBE-adopted core curriculum (K-8) and standards-aligned core curriculum (9-12) is not sufficient access.


(b)(a) “Applicant” means an individual, firm, partnership, association, or corporation who has made application for certification as a nonpublic, nonsectarian school, or agency.


(c)(b) “Assessment and development of the individualized education program” (IEP) means services described in Education Code sections 56320 et seq. and 56340 et seq.


(d)(c) “Behavioral emergency” is the demonstration of a serious behavior problem:


(1) which has not previously been observed and for which a behavioral intervention plan has not been developed; or 


(2) for which a previously designed behavioral intervention is not effective. Approved behavioral emergency procedures must be outlined in the special education local planning area (SELPA) local plan.


(e)(d) “Behavioral intervention” means the systematic implementation of procedures that result in lasting positive changes in the individual’s behavior. “Behavioral intervention” means the design, implementation, and evaluation of individual or group instructional and environmental modifications, including programs of behavioral instruction, to produce significant improvements in human behavior through skill acquisition and the reduction of problematic behavior. “Behavioral interventions” are designed to provide the individual with greater access to a variety of community settings, social contacts and public events; and ensure the individual’s right to placement in the least restrictive educational environment as outlined in the individual’s IEP. “Behavioral interventions” do not include procedures which cause pain or trauma. “Behavioral interventions” respect the individual’s human dignity and personal privacy. Such interventions shall assure the individual’s physical freedom, social interaction, and individual choice. 


(f)(e) “Behavioral intervention case manager” means a designated certificated

 school/district/county/nonpublic school or agency staff member(s) or other qualified

 personnel pursuant to subsectiondivision (ac) contracted by the school district or county office or nonpublic school or agency who has been trained in behavioral analysis with an emphasis on positive behavioral interventions. The “behavioral intervention case manager” is not intended to be a new staffing requirement and does not create any new credentialing or degree requirements. The duties of the “behavioral intervention case manager” may be performed by any existing staff member trained in behavioral analysis with an emphasis on positive behavioral interventions, including, but not limited to, a teacher, resource specialist, school psychologist, or program specialist.


(g)(f) “Behavioral intervention plan” is a written document which is developed when the individual exhibits a serious behavior problem that significantly interferes with the 

implementation of the goals and objectives of the individual’s IEP. The “behavioral 

intervention plan” shall become part of the IEP. The plan shall describe the frequency of the consultation to be provided by the behavioral intervention case manager to the staff members and parents who are responsible for implementing the plan. A copy of

the plan shall be provided to the person or agency responsible for implementation in 

noneducational settings. The plan shall include the following:


(1) a summary of relevant and determinative information gathered from a functional analysis assessment;


(2) an objective and measurable description of the targeted maladaptive behavior(s) and replacement positive behavior(s);


(3) the individual’s goals and objectives specific to the behavioral intervention plan;


(4) a detailed description of the behavioral interventions to be used and the circumstances for their use;


(5) specific schedules for recording the frequency of the use of the interventions and the frequency of the targeted and replacement behaviors; including specific criteria for discontinuing the use of the intervention for lack of effectiveness or replacing it with an identified and specified alternative;


(6) criteria by which the procedure will be faded or phased-out, or less intense/frequent restrictive behavioral  intervention schedules or techniques will be used;


(7) those behavioral interventions which will be used in the home, residential facility, work site or other noneducational settings; and


(8) specific dates for periodic review by the IEP team of the efficacy of the program.


(h)(g)(((h “Board” means the California State Board of Education.


(i)(k)  “Department CDE” means the California Department of Education.


(j)(h) “Certification” means authorization by the California State Superintendent of Public Instruction (Superintendent SSPI) for a nonpublic school or nonpublic agency to service individuals with exceptional needs under a contract pursuant to the provisions of Education Code section 56366(c)(d).


(k)(i) “Contracting education agency,” means a school district, a special education local plan area SELPA, a charter school participating as a member of a special education local plan area, or a county office of education.


(l)(j) “Credential” means any valid credential, life diploma, permit, or document in special education or pupil personnel services issued by, or under the jurisdiction of, the California State Board of Education prior to 1970 or the California Commission on Teacher Credentialing, which entitles the holder thereof to perform services for which certification qualifications are required.


(m)(l) “Department of Consumer Affairs” means the California Department of Consumer Affairs.


(n)(m) “Dual enrollment” means the concurrent attendance of the individual in a public education agency and a nonpublic school and/or a non public agency.


(o)(n) “Feasible” as used in Education Code section 56363(a) means the individualized education program IEP team:


(1) has determined the regular class teacher, special class teacher, and/or resource specialist possess the necessary competencies and credentials/certificates to provide the designated instruction and service specified in the individualized education program IEP, and


(2) has considered the time and activities required to prepare for and provide the designated instruction and services and related services by the regular class teacher, special class teacher, and/or resource specialist. 


(p)(o) “Free appropriate public education” means special education and related services that:


(1) have been provided at public expense, under public supervision and direction and without charge;

(2) meets any of the standards established by state or federal law;


(3) include an appropriate preschool, elementary, or secondary school education in California; and


(4) are provided in conformity with the individualized education program IEP required under state and federal law.


(q)(p) “Individual Services Agreement” means a document, prepared by the local education agency LEA, that specifies the length of time for which special education and

designated instruction and services and related services are to be provided, by nonpublic schools and/or nonpublic agencies, to individuals with exceptional needs.


(r)(q) “Instructional day” shall be the same period of time as constitutes the regular school day for that chronological peer group unless otherwise specified in the individualized education program IEP.


(s)(r) “License” means a valid nonexpired document issued by a licensing agency within the California Department of Consumer Affairs or other state licensing office

authorized to grant licenses and authorizing the bearer of the document to provide

certain professional services or refer to themselves using a specified professional title. If a license is not available through an appropriate state licensing agency, a certificate of registration with the appropriate professional organization at the national or state level which has standards established for the certificate that are equivalent to a license shall be deemed to be a license.


(t)(s) “Linguistically appropriate goals, objectives, and programs” means:   


(1)(A) Tthose activities which lead to the development of English language proficiency; and


(B) Tthose instructional systems either at the elementary or secondary level which meet the language development needs of the English language learner.


(2) For individuals whose primary language is other than English, and whose potential for learning a second language, as determined by the individualized education program IEP team, is severely limited, nothing in this section shall preclude the individualized education program IEP team from determining that instruction may be provided through an alternative program pursuant to a waiver under Education Code section 311(c), including a program provided in the individual’s primary language, provided that the individualized education program IEP team periodically, but not less than annually, reconsiders the individual’s ability to receive instruction in the English language. 


(u)(t) “Local educational agency” means a public board of education or other public authority legally constituted in California for either administrative control or direction of, or to perform a service function for, public elementary or secondary schools in a city, county, township, school district, or other political subdivision of California, or such combination of school districts or counties as are recognized in California as an

administrative agency for its public elementary or secondary schools district, a county office of education, a charter school participating as a member of a special education local plan area, or a special education local plan area.

(v)(u) “Local governing board” means either district or county board of education.


(w)(v) “Master contract” means the legal document that binds the public education agency and the nonpublic school or nonpublic agency.


(x)(w) “Nonsectarian” means a private, nonpublic school or agency that is not owned, operated, controlled by, or formally affiliated with a religious group or sect, whatever might be the actual character of the educational program or the primary purpose of the facility and whose articles of incorporation and/or by-laws stipulate that the assets of such agency or corporation will not inure to the benefit of a religious group. 


(y)(x) “Primary language” means the language other than English, or other mode of communication, the person first learned, or the language which is spoken in the person’s home.


(z)(y) “Qualified” means that a person has met federal and state certification, licensing, registration, or other comparable requirements which apply to the area in which he or she is providing special education or related services, or, in the absence of such requirements, the state-education-agency-approved or recognized requirements, and adheres to the standards of professional practice established in federal and state law or regulation, including the standards contained in the California Business and Professions Code. Nothing in this definition shall be construed as restricting the activities in services of a graduate needing direct hours leading to licensure, or of a student teacher or intern leading to a graduate degree at an accredited or approved college or university, as authorized by state laws or regulations.


(aa)(z) “Related services” means transportation, and such developmental, corrective, and other supportive services (including speech pathology and audiology, psychological  services, physical and occupational therapy, recreation, including therapeutic recreation, social work services, counseling services, including rehabilitation counseling, and medical services, except that such medical services shall be for diagnostic and evaluation purposes only) as required to assist an individual with exceptional needs to benefit from special education, and includes the early identification and assessment of disabling conditions in children. Related services include, but are not limited to, Ddesignated Iinstruction and Sservices. The list of related services is not exhaustive and may include other developmental, corrective, or supportive services if they are required to assist a child with a disability to benefit from special education. Each related service defined under this part may include appropriate administrative and supervisory activities that are necessary for program planning, management, and evaluation.


(ab)(aa) “Serious behavior problems” means the individual’s behaviors which are self-injurious, assaultive, or cause serious property damage and other severe behavior problems that are pervasive and maladaptive for which instructional/behavioral approaches specified in the student’s IEP are found to be ineffective. 


(ac) “Special education” means specially designed instruction, at no cost to the parents, to meet the unique needs of individuals with exceptional needs whose educational needs cannot be met with modification of the regular instruction program, and related services, at no cost to the parent, that may be needed to assist these individuals to benefit from specially designed instruction.


(ad) “Specialized physical health care services” means those health services prescribed by the individual’s licensed physician and surgeon requiring medically related training for the individual who performs the services and which are necessary during the school day to enable the individual to attend school.

 
(ae)(ab) “Specified education placement” means that unique combination of facilities, personnel, location or equipment necessary to provide instructional services to an individual with exceptional needs, as specified in the IEP, in any one or combination of public, private, home and hospital, or residential setting. The IEP team shall document its rationale for placement in other than the pupil’s school and classroom in which the pupil would otherwise attend if the pupil were not disabled. The documentation shall indicate why the pupil’s disability prevents his or her needs from being met in a less restrictive environment even with the use of supplementary aids and services. 


(af)(ae) “Superintendent SSPI” means the California State Superintendent of Public Instruction.


(ag)(af) “Temporary physical disability” means a disability incurred while an individual was in a regular education class and which at the termination of the temporary physical disability, the individual can, without special intervention, reasonably be expected to return to his or her regular education class.

NOTE: Authority cited: Sections 56100 and 56523(a), Education Code.

Reference: Sections 33000, 33126, 33300, 49423.5, 56026, 56026.3, 56034, 56320, 56361, 56366, 56366.10, 56520, and 56523, Education Code; Section 2, Article IX, Constitution of the State of California; 20 USC Sections 1401(8) and (17), United States Code, Title 20; and 34 CFR Sections 300.4 and 300.15 12, Code of Federal Regulations, Title 34. 

Article 5. Implementation (Program Components)

§ 3051. Standards for Designated Instruction and Services and Related Services (DIS).  


(a) General Provisions.


(1) Designated instruction and services and Rrelated services may be provided to individuals or to small groups in a specialized area of educational need, and throughout the full continuum of educational settings.


(2) Designated instruction and services and Rrelated services, when needed are as determined by the individualized education program IEP, shall including the frequency and duration of services.


(3) All entities and individuals providing designated instruction and services and related services shall be qualified pursuant to sections 3060-3065 of this title.


(4) All entities and individuals providing designated instruction and services and related services shall be either:

 
(A) Employees of the school district or county office, or


(B) Employed under contract pursuant to Education Code sections 56365-56366.7 Such persons shall be certified by the Department CDE pursuant to Ssections 3060-3064  3065 of this Ttitle, or


(C) Employees, vendors or contractors of the State Departments of Health Services or Mental Health, or any designated local public health or mental agency. 

NOTE: Authority cited: Sections 33031, 56100,(a) and (i) and 56366.1(l)(5), Education Code. Reference: Sections 56363 and 56365-56366.7, Education Code; and 34 CFR Section 300.12, Code of Federal Regulations, Title 34.  

Article 6. Nonpublic, Nonsectarian School and Agency Services

§ 3060. Application for Certification.


(a) Any school, person or agency desiring to obtain certification as a nonpublic school or nonpublic agency shall file an application with the Superintendent SSPI on forms developed and provided by the Department CDE.


(b) Applications to be certified as a nonpublic school or nonpublic agency shall be filed at the time allowed by Education Code section 56366.1(b) and (h).


(c) Each nonpublic school or nonpublic agency application shall include all information required by the CDE’s application pursuant to Education Code section 56366.1(a) and (b) and:


(1) the name and address of the nonpublic school or nonpublic agency;


(2) the name of the administrator and contact person;


(3) the telephone and FAX numbers and e-mail address;


(4) for nonpublic schools, the name of the teacher(s) with a credential authorizing  service in special education; 


(5) the types of disabling conditions served;


(6) the age, gender and grade levels served;


(7) the total student capacity of the program;


(8) a brief description of the program including entrance criteria and exit criteria for transition back to the public school setting, and specific services designed to address student needs; 


(9) SBE-adopted core-curriculum (K-8) and standards-aligned (9-12) core-curriculum (9-12) and instructional materials used by general education students;


(10)(9) per hour, per day or monthly fees for services provided;


(11)(10) written directions and a street map describing the location of the nonpublic

school from the major freeways, roads, streets, thoroughfares and closest major airport;


(12) annual operating budget, including projected costs and revenues for each agency and school program, providing documentation that demonstrates that the rates to be charged are reasonable to support the operation of the agency or school program justifies each service fee.


(13) Commencing July 1, 2006, an entity-wide audit in accordance with generally accepted accounting and auditing principles including each entity’s costs and revenues.


(14) A list of all qualified staff, including subcontractors identifying their assignment and qualifications in providing services to pupils.


(15)(11) tuberculosis expiration clearance dates for all staff;


(16)(12) criminal record summary or criminal history clearance dates for all staff, including subcontractors, who may have contact with pupils;


(17)(13) a list of school districts, county offices of education and special education

local plan areas contracting LEAs for whom the applicant has a contract to provide school and/or related services;


(18)(14) for out-of-state applicants, a copy of the current certification or license by the state education agency to provide education services to individuals with exceptional needs under the Individuals with Disabilities Education Act;


(19)(15) for in-state private schools currently providing educational services to six (6) or more students, a copy of the Private School Affidavit which has been filed with their county superintendent of schools the CDE; 


(19)(20)(16) a copy of the current school year calendar ; and weekly class schedule, and daily schedule with number of instructional minutes by each grade level served;

(20)(21)(17) a fire inspection clearance completed within the past twelve months.;


(21) For new or relocating nonpublic schools, the following documents shall be available for inspection during any onsite visit made by the CDE:


(a)(22) a copy of a business license (if applicable);


(b)(23) a written disaster and mass casualty plan of action;


(c)(24) a building safety inspection clearance; and


(d)(25) a health inspection clearance.


(22)(26)(d) In addition to the requirements set forth section 3060.2, For each nonpublic school with a residential component the application shall include, as part of the application for certification:
 
(A)(1) the name of the residential program attached to the nonpublic school;

 
(B)(2) a copy of the current residential care license; 

(B)(C)(3) the proprietary status of the residential program;


(C)(D)(4) a list of all residential facilities affiliated with the nonpublic school;


(D)(E)(5) the total capacity of all the residential facilities affiliated with the nonpublic

school;


(F)(6) the per day or monthly fee for the residential component; and


(E)(G)(7) the rate of care level (California schools only) for each residential facility affiliated with the nonpublic school.


(d)(e) The applicant shall submit a signed assurance statement that the nonpublic school will maintain compliance file affidavits, assurances and clearances that verify compliance with the following:


(1) Fair Employment Act;  


(2) Drug Free Workplace Act of 1988;

(3) Section 504 of the Rehabilitation Act of 1973;


(4) Individuals with Disabilities Education Act;


(5) Civil Rights Act of 1964, as amended;


(6) Education Code Section 33190 (Private School Affidavit);

(6)(7) Nonsectarian status;


(7) Positive Behavior Interventions pursuant to Education Code section 49001 and California Code of Regulations, title 5, section 3052;

(8) OSHA Bloodborne Pathogens Standards;


(9) all local, county, or state ordinances and/or statutes relating to fire, health,

sanitation, and building safety;


(10) use permit, conditional permit or zoning; and


(11) other assurances as required by state or federal law set forth in the Assurance Statement in the nonpublic school or nonpublic agency application for certification.


(e)(f) The applicant shall submit, with the application, a fee in accordance with Education Code Ssection 56366.1(k)(m).


(f)(g) No fee shall be refunded to the applicant if the application is withdrawn or if the Superintendent SSPI denies the application.


(g)(h) Applicants shall submit a separate application for each nonpublic school or

non public agency site pursuant to Education Code section 56366.1(c).


(i) A nonpublic school or agency shall be certified for a period of two years, terminating on December 31 of the second year. An annual renewal application shall be required. The renewal application shall require the nonpublic school or agency to update information that has changed since the submission of its previous application including, but not limited to, a copy of the current school year calendar and if the nonpublic school has a residential component, a copy of the current residential care license.


(j) To allow transition of separate cycles between nonpublic schools and nonpublic

agencies, beginning January 2000, nonpublic schools shall receive a one-time three year certification that requires annual updates. Beginning January 2000, nonpublic agencies shall begin a two-year period of certification that requires annual updates. When nonpublic school certifications expire on December 31, 2003, the two-year period of certification shall become effective thereafter.

NOTE: Authority cited: Sections 33031, 56100, and 56366(e), and 56366.10, Education Code. Reference: Section 56366.1 and 56366.10, Education Code.  

§ 3061. Service Fees, Finance and Maintenance of Records.   


All certified nonpublic schools and agencies shall:


(a) provide the Superintendent with specified cost data, pursuant to Education Code Section 56366.7 for providing education and designated instruction and services to individuals with exceptional needs, 


(b)(a) maintain cost data in sufficient detail to verify the annual operating budget in providing education and designated instruction and related services to individuals with disabilities for each nonpublic and/or nonpublic agency site. Fiscal records shall be maintained for a minimum of five years from the date or origination or until audit findings have been resolved, whichever is longer;


(a)(b)(c) make available any books and records associated with the delivery of education and designated instruction and services and related services to individuals with exceptional needs for audit inspection or reproduction by the Superintendent SSPI or the Superintendent’s SSPI’s authorized representatives. These records shall include those management records associated with the delivery of education and designated instruction and services and related services, including purchase order records demonstrating that all students have received SBE-adopted (K-8) or standards-aligned (9-12) instructional materials, and the costs of providing services and personnel records necessary to ensure that staff qualifications comply with the requirements contained in Aarticle 6 of these regulations; and


(b)(c)(d) not charge parents for services covered in the master contract with the public education agency.  

NOTE: Authority cited: Sections 33031, 56100, and 56366(e), Education Code. Reference: Section 56366.17, and 56366.10, Education Code.

§ 3062. Contracts and Agreements.


(a) A master contract shall be used by a local education agency LEA for entering into formal agreements with certified nonpublic schools or nonpublic agencies. The term of the contract shall not exceed one year. The contract shall specify the administrative and financial agreements between the local education agency LEA and the nonpublic school or nonpublic agency. 


(b) No master contract with the local education agency LEA shall be contingent upon nonpublic school or nonpublic agency individual contracts or agreements with parents.


(c) The master contract shall, at a minimum, include:


(1) general provisions relating to modifications and amendments, notices, waivers, disputes, contractor’s status, conflicts of interest, termination, inspection and audits, compliance with applicable state and federal laws and regulations, attendance, record-keeping, and reporting requirements;


(2) payment schedules to include, but not limited to, payment amounts, payment

demand, right to withhold, and audit exceptions;


(3) indemnification and reasonable insurance requirements; and


(4) procedures and responsibilities for attendance and unexcused absences.


(d) All master contracts shall be re-negotiated prior to June 30.


(e) Services may be provided through dual enrollment in public and nonpublic school or nonpublic agency programs to meet the educational requirements specified in the individualized education program IEP. The master contract or individual service agreement shall specify the provider of each service. The individual with exceptional needs shall be formally enrolled in both nonpublic and public school programs. The nonpublic school or nonpublic agency shall be reimbursed by the local educational agency LEA for services as agreed upon in the contract.


(f) Substitute teachers shall be used consistent with the provisions of Education

Code Ssection 56061.


(g) Nonpublic schools and nonpublic agencies shall provide contracting local

Education agencies LEAs with copies of current valid California credentials and licenses for staff providing services to individuals with exceptional needs.


(h) Nonpublic schools and agencies shall notify the Superintendent SSPI and contracting local education agencies LEAs in writing within forty-five (45) days of any change in credential or licensed personnel changes. Failure to provide properly qualified personnel to provide services as specified in the individualized education program IEP shall be cause for the termination of all contracts between the local education agency LEA and the nonpublic school or nonpublic agency.

NOTE:  Authority cited: Sections 33031, 56100, and 56366(e), Education Code. Reference: Sections 56366 and 56366.1, Education Code.

§ 3063. Program Reviews. 


(a) The Superintendent SSPI shall conduct a validation review of the nonpublic school prior to an initial conditional certification. An on-site review shall be conducted within 90 days of the initial conditional certification and student enrollment. On-site reviews shall be scheduled at least once every four three years thereafter. 


(b) The nonpublic school, the contracting education agency LEA, and the special

education local plan area SELPA shall be given a minimum of thirty (30) days prior notice before an on-site review.


(c) The person serving as the lead of the review team shall confer with the school

administrator at least 48 hours prior to the on-site review to discuss the procedures and

the number of days required for the review. The lead of the review team shall identify

those persons who are to participate in the on-site review.


(d) Nonpublic schools and nonpublic agencies may be visited at any time without prior notice when there is substantial reason to believe that there is an immediate danger to the health, safety, or welfare of a child or group of children. The Superintendent SSPI shall document the concern and submit it to the nonpublic school or nonpublic agency at the time of the on-site monitoring.


(e) On-site reviews shall include the following procedures:


(1) an entrance meeting to acquaint the on-site review team with the nonpublic school or nonpublic agency staff and site to discuss the purpose and objectives of the review;


(2)  a review and examination of files and documents, classroom observations, and interviews with the site administrator, teachers, students, volunteers, and parents to determine compliance with all applicable state and federal laws and regulations; and


(3) an exit meeting to provide the nonpublic school or nonpublic agency with a preliminary preview of the on-site review findings, verify compliance, and offer technical assistance including how to resolve issues of noncompliance.


(f) The Superintendent SSPI shall provide the nonpublic school or nonpublic agency, the contracting educational agency, and the special education local plan area SELPA with a written report within 60 days of the on-site review.


(g) The Superintendent SSPI shall request a written response, within a timeframe to be determined by the Superintendent SSPI, but in no case to exceed 180 days, to any noncompliance finding that resulted from the on-site review.


(h) The Superintendent SSPI shall provide a written notification, within 30 days of receipt, to the nonpublic school or nonpublic agency regarding their response to each noncompliance finding.


(i) On-site reviews shall be conducted only by personnel who have been trained by Department CDE staff to perform such administrative and program examinations.

NOTE: Authority cited: Sections 33031, 56100, and 56366(e), Education Code. Reference: Sections 56366.1 and 56366.8, Education Code.

§ 3064. Staff Qualifications-Special Education Instruction.


(a) In each classroom for which the nonpublic school is seeking certification, tThe nonpublic school or nonpublic agency shall deliver instruction utilizing full time personnel who possess a credential authorizing the holder to deliver special education instruction according to the age range and disabling conditions of individuals with exceptional needs enrolled in the nonpublic school.


(1) during situations when instructional personnel leave the employ of the nonpublic school with little or no notice, the nonpublic school may employ a person who holds a Provisional Internship Permit, a Short Term Staff Permit, or a Temporary County Certificate for a period of time not to exceed the remainder of the school year.


(b) Instruction shall be directed and delivered pursuant to the IEP, the master contract, and the individual service agreement.


(c) To provide special education instruction for individuals with exceptional needs younger than three years of age, as described in Education Code, Ppart 30, Cchapter 4.4, the nonpublic school shall comply with the provisions of Education Code Ssection 56425 et seq., and Education Code Ssection 56426.2(e) regarding adult to child ratios. 


(d) To provide special education instruction for individuals with exceptional needs between the ages of three and five years, inclusive, as described in Education Code, Ppart 30, Cchapter 4.45, the nonpublic school shall comply with the provisions of Education Code Ssection 56440 et seq., and Education Code Ssection 56441.5 regarding appropriate instructional adult-to-child ratios.


(e) Nonpublic schools and nonpublic agencies shall comply with the personnel standards and qualifications pursuant to Education Code Ssection 45340 et seq., and Education Code Ssection 45350 et seq., regarding instructional aides and teacher assistants, respectively.


(f) Nonpublic schools and nonpublic agencies shall comply with all of the laws and regulations governing the licensed professions, in particular the provisions with respect to supervision. Nonpublic schools and nonpublic agencies may use assistants to the

extent authorized by state and federal law.

NOTE: Authority cited: Sections 33031, 56100 and 56366(e), Education Code. Reference: Sections 45340, 45350, 56366.1 and 56425, Education Code.  

§ 3065. Staff Qualification-Related Services including Designated Instruction and Services.

To be eligible for certification to provide designated instruction and services and related services to for individuals with exceptional needs, nonpublic schools and agencies shall meet the following requirements:


(a)(1) “Adapted physical education” means:  


(A) a modified general physical education program, or a specially designed physical education program in a special class; or 


(B) consultative services provided to pupils, parents, teachers, or other school personnel for the purpose of identifying supplementary aids and services or modifications necessary for successful participation in the general physical education program or specially designed physical education programs.   


(2) Adapted physical education shall be provided only by personnel who possess a credential issued by the California Commission on Teacher Credentialing that authorizes service in adapted physical education.    


(b)(1) “Assistive technology service” means any service that directly assists an                             

individual with exceptional needs in the selection or use of an assistive technology device that is educationally necessary. The term includes the evaluation of the needs of an individual with exceptional needs including a functional evaluation of the individual in the individual’s customary environment; coordinating and using other therapies, interventions, or services with assistive technology devices, such as those associated with existing education programs and rehabilitation plans and programs; training or technical assistance for an individual with exceptional needs or, where appropriate, the family of an individual with exceptional needs or, if appropriate, that individual’s family; and training or technical assistance for professionals (including individuals providing education and rehabilitation services), employers or other individuals who provide services to, employ, or are otherwise substantially involved in the major life functions of individuals with exceptional needs.


(2) Assistive technology services shall be provided only by personnel who possess a:


(A) license in Physical Therapy issued by a licensing agency within the Department of Consumer Affairs, where the utilization of assistive technology services falls within the scope of practice of physical therapy as defined in Business and Professions Code section 2620 and implementing regulations; or;


(B) certificate of registration as an Occupational Therapist pursuant to Business and Professions Code section 2570 et seq., where the utilization of assistive technology services falls within the scope of practice of occupational therapy; or license in Occupational Therapy issued by a licensing agency within the Department of Consumer Affairs; or

(C) license in Speech-Language Pathology issued by a licensing agency within the Department of Consumer Affairs or a valid document, issued by the California Commission on Teacher Credentialing, where the function of the assistive technology service is augmentative communication; or 


(D) baccalaureate degree in engineering, with emphasis in assistive technology; or          


(E) baccalaureate degree in a related field of engineering with a graduate certificate in rehabilitation technology or assistive technology; or    


(F) certification from the Rehabilitation Engineering and Assistive Technology Society of North America and Assistive Technology Provider (RESNA/ATP); or     


(G) a certificate in assistive technology applications issued by a regionally accredited post-secondary institution; or


(H) a credential that authorizes special education of physically handicapped, orthopedically handicapped, or severely handicapped pupils.


(c)(1) “Audiological services” means aural rehabilitation (auditory training, speech

reading, language habilitation, and speech conversation) and habilitation with  individual pupils in the general classroom; monitoring hearing levels, auditory behavior, and amplification for all pupils requiring personal or group amplification in the instructional setting; planning, organizing, and implementing an audiology program for individuals with auditory dysfunctions, as specified in the individualized education program IEP; or consultative services regarding test finding, amplification needs and equipment, otological referrals, home training programs, acoustic treatment of rooms, and coordination of educational services to hearing-impaired individuals.


(2) Audiological services shall be provided only by personnel who possess:       


(A) a license in Audiology issued by a licensing agency within the Department of Consumer Affairs; or


(B) a credential authorizing audiology services.


(d) Behavior intervention shall be designed or planned only by personnel who have: 


(1) pupil personnel services credential that authorized school counseling or school psychology; or


(2) credential authorizing the holder to deliver special education instruction; or 


(3) license as a Marriage, and Family, and Child Counselor Therapist, or Marriage, and Family Intern under supervision of either a marriage and Family Therapist, licensed Clinical Social Worker, licensed Psychologist, or a Physician who is certified in psychiatry by either the Medical Board of California, by the Board of Behavioral Sciences, or the Board of Psychology, issued by a licensing agency within the Department of Consumer Affairs; or


(4) license as a Clinical Social Worker, or Associate Clinical Social Worker under supervision of either a licensed Clinical Social Worker or a licensed Mental Health Professional by the Board of Behavioral Sciences, issued by a licensing agency within the  Department of Consumer Affairs; or 


(5) license as an Educational Psychologist issued by a licensing agency within the Department of Consumer Affairs; or


(6) license in psychology, or who are working under supervision of a licensed psychologist, as a Psychologist issued by a licensing agency within both regulated by the Board of Psychology, within the Department of Consumer Affairs; or


(7) master’s degree issued by a regionally accredited post-secondary institution in education, psychology, counseling, behavior analyst, behavior science, human development, social work, rehabilitation, or in a related field.


(e) To be eligible for certification to provide behavior intervention, including implementation of behavior modification plans, but not including development or modification of behavior intervention plans, a nonpublic school or agency shall deliver those services utilizing personnel who:


(1) possess the qualifications under subdivision (d); or 


(2)(A) are under the supervision of personnel qualified under subdivision (d); and 


(B) have completed 12 semester units in applied behavior analysis from an institution of higher education possess a high school diploma or its equivalent; and


(C) receive the specific level of supervision required in the pupil’s IEP.


(f)(1) “Counseling and guidance” means educational counseling in which the pupil is  

assisted in planning and implementing his or her immediate and long-range educational program; career counseling in which the pupil is assisted in assessing his or her aptitudes, abilities, and interests in order to make realistic career decisions; personal counseling in which the pupil is helped to develop his or her ability to function with social and personal responsibility; or counseling with parents and staff members on learning problems and guidance programs for pupils.


(2) Counseling and guidance shall be provided only by personnel who possess a:


(A) license as a Marriage, and Family, and Child Counselor Therapist, or Marriage, and Family Intern under supervision of either a marriage and Family Therapist, licensed Clinical Social Worker, licensed Psychologist, or a Physician who is certified in psychiatry by either the Medical Board of California, the Board of Behavioral Sciences, or the Board of Psychology, issued by a licensing agency within the Department of Consumer Affairs; or


(B) license as a Clinical Social Worker, or Associate Clinical Social Worker under supervision of either a licensed Clinical Social Worker or a licensed Mental Health Professional by the Board of Behavioral Sciences, issued by a licensing agency within the  Department of Consumer Affairs; or 


(C) license as an Educational Psychologist issued by a licensing agency within the Department of Consumer Affairs; or  


(D) license in psychology, or who are working under supervision of a licensed psychologist, as a Psychologist issued by a licensing agency both regulated by the Board of Psychology, within the Department of  Consumer Affairs; or


(E) pupil personnel services credential, which authorized school counseling or school psychology.


(g)(1) “Early education programs for children with disabilities” means the program and services specified by Education Code, Ppart 30, section 56425 et seq.

     (2) Early education programs for children with disabilities shall be provided only by personnel who meet the appropriate personnel qualifications set forth in this Aarticle and comply with all other requirements of Education Code, Cchapter 4.4 commencing with Ssection 56425.



(h) An “educational interpreter” provides communication facilitation between students who are deaf or hard of hearing, and others, in the general education classroom and for other school related activities, including extracurricular activities, as designated in a student’s IEP.


(1) Interpreters for deaf and hard of hearing pupils shall meet the following qualification standards:


(A) By July 1, 2008, an educational interpreter shall be certified by the national RID, or equivalent; in lieu of RID certification or equivalent, an educational interpreter shall have achieved a score of 3.0 or above on the EIPA, the ESSE-I/R, or the NAD/ACCI assessment. If providing Cued Language transliteration, a transliterator shall possess TECUnit certification, or have achieved a score of 3.0 or above on the EIPA – Cued Speech.


(B) By July 1, 2008, an educational interpreter shall be certified by the national RID, or equivalent; in lieu of RID certification or equivalent, an educational interpreter shall have achieved a score of 3.5 or above on the EIPA, the ESSE-I/R, or the NAD/ACCI assessment. If providing Cued Language transliteration, a transliterator shall possess TECUnit certification, or have achieved a score of 3.5 or above on the EIPA – Cued Speech.


(B)(C) By July 1, 2009, and thereafter, an educational interpreter shall be certified by the national RID, or equivalent; in lieu of RID certification or equivalent, an educational interpreter shall have achieved a score of 4.0 or above on the EIPA, the ESSE-I/R, or the NAD/ACCI assessment. If providing Cued Language transliteration, a transliterator shall possess TECUnit certification, or have achieved a score of 4.0 or above on the EIPA – Cued Speech;


(i)(1) “Health and nursing services” means:


(A) managing the child’s health problems on the school site;


(B) consulting with pupils, parents, teachers, and other personnel;


(C) group and individual counseling with parents and pupils regarding health problems;


(D) maintaining communication with health agencies providing care to individuals with disabilities; or  


(E) providing services by qualified personnel.


(2) Health and nursing services shall be provided only by personnel who possess:


(A) a license as a Registered Nurse, issued by a licensing agency within the Department of Consumer Affairs; or 


(B) a license as a Vocational Nurse, issued by a licensing agency within the Department of Consumer Affairs, under the supervision of a licensed Rregistered Nnurse; or 


(C) a school nurse credential; or 


(D) demonstrated competence in cardio-pulmonary resuscitation, current knowledge of community emergency medical resources, and skill in the use of equipment and performance of techniques necessary to provide specialized physical health care services for individuals with exceptional needs. In addition, possession of training in these procedures to a level of competence and safety that meet the objectives of the training as provided by the school nurse, public health nurse, licensed physician and surgeon, or other training programs. “Demonstrated competence in cardio-pulmonary resuscitation” means possession of a current valid certificate from an approved program; or


(E) a valid license, certificate, or registration appropriate to the health service to be designated, issued by the California agency authorized by law to license, certificate, or register persons to practice health service in California.

(j)(1) “Home and hospital services” means instruction delivered to children with 

disabilities, individually, in small groups, or by teleclass, whose medical condition such as those related to surgery, accidents, short-term illness or medical treatment for a chronic illness prevents the individual from attending school.


(2) Home or hospital instruction shall be provided only by personnel who possess a valid teaching credential issued by the California Commission on Teacher Credentialing authorizing the holder to deliver special education instruction according to age range and disabling condition of the individual(s).


(k)(1) “Language and speech development and remediation” means screening,  

assessment, individualized education program IEP development, and direct speech and language services delivered to children with disabilities who demonstrate difficulty understanding or using spoken language to such an extent that it adversely affects their educational performance and cannot be corrected without special education and related services.


(2) Language and speech development and remediation shall be provided only by personnel who possess: 


(A) a license in Speech-Language Pathology issued by a licensing agency within the Department of Consumer Affairs; or 


(B) a credential authorizing language or speech services.

(l)(1) “Occupational therapy” means the use of various treatment modalities including self-help skills, language and educational techniques, as well as sensory motor integration, physical restoration methods, and pre-vocation exploration to facilitate physical and psychosocial growth and development.


(2) Occupational therapy shall be provided only by personnel who have certification in good standing with the National Board for Certification in Occupational Therapy, Inc. as a registered occupational therapist (OTR) or certified occupational therapy assistant (COTA) possess a license in occupational therapy issued by a licensing agency within the Department of Consumer Affairs. Services provided by a Certified Occupational Therapist Assistant (COTA) shall be supervised by an OTR registered occupational therapist in accordance with professional standards outlined by the American Occupational Therapy Association.


(m)(1) “Orientation and mobility instruction” means specialized instruction for individuals in orientation and mobility techniques, or consultative services to other educators and parents regarding instructional planning and implementation of the individualized education program IEP relative to the development of orientation and mobility skills and independent living skills. 


(2) Orientation and mobility instruction shall be provided only by personnel who 

possess a credential that authorizes services in orientation and mobility instruction.


(n)(1) “Parent counseling and training” means assisting parents in understanding the special needs of their child and providing parents with information about child development.


(2) Parent counseling and training shall be provided only by personnel who possess a:


(A) credential that authorizes special education instruction; or


(B) credential that authorizes health and nursing services; or

 
(C) license as a Marriage, and Family, and Child Counselor Therapist, or Marriage, and Family Intern under supervision of either a marriage and Family Therapist, licensed Clinical Social Worker, licensed Psychologist, or a Physician who is certified in psychiatry by either the Medical Board of California, the Board of Behavioral Sciences, or the Board of Psychology, issued by a licensing agency within the Department of Consumer Affairs; or


(D) license as a Clinical Social Worker, or Associate Clinical Social Worker under supervision of either a licensed Clinical Social Worker or a licensed Mental Health Professional by the Board of Behavioral Sciences, issued by a licensing agency within the  Department of Consumer Affairs; or 


(E) license as an Educational Psychologist, issued by a licensing agency within the Department of Consumer Affairs; or 


(F) license as a Ppsychologist, or who are working under the supervision of a licensed psychologist, both issued by a licensing agency regulated by the Board of Psychology, within the Department of Consumer Affairs; or 


(G) pupil personnel services credential that authorizes school counseling or school psychology or school social work.


(o)(1) “Physical therapy” means the:


(A) administration of active, passive, and resistive therapeutic exercises and local or general massage, muscle training and corrective exercises and coordination work;


(B) administration of hydrotherapy treatments; 


(C) assistance in administering various types of electrotherapy including ultraviolet, infrared, diathermy and inductothermy;   


(D) teaching of parents of hospitalized pupils exercises which are to be continued at home and interpret to them the significance of physical therapy services; and 


(E) instruction in walking, standing, balance, use of crutches, cane, or walker and in the care of braces and artificial limbs.


(2) Physical therapy shall be provided only by personnel who possess a valid license in Physical Therapy issued by a licensing agency within the Department of Consumer Affairs.


(p)(1) “Psychological services” means:


(A) psychological counseling the application of psychological principles and methods including, but not limited to, procedures on interviewing, psycho-educational assessment, diagnosis of specific learning and behavioral disabilities, and amelioration of learning and behavioral problems of individuals or groups through applied psychotherapy.:  services provided to children with disabilities involving the application of psychological principles, methods, and procedures of understanding, predicting, and influencing behavior, such as the principles pertaining to learning, perception, motivation, emotions, and interpersonal relationships; and the methods and procedures of interviewing, counseling, psychotherapy, behavior modification, and hypnosis; and of constructing, administering, and interpreting tests of mental abilities, aptitudes, interests, attitudes, personality characteristics, emotions, and motivations; 


(B) consultative services to parents, pupils, teacher, and other school personnel; or


(C) planning and implementing a program of psychological counseling for children with disabilities and parents by a credentialed or licensed psychological or other qualified personnel. 


(B)(D) This term does not include assessment services and the development of an individualized education program IEP. 

(2) Psychological services required by a student’s IEP may be rendered by any of the following professionals employed by a nonpublic school or agency who possess the credential or license required by law for the performance of particular psychological services by members of that profession, other than assessment and development of the individualized education program IEP, shall be provided only by personnel who possess a license in psychology, or who are working under supervision of a licensed psychologist both regulated by the Board of Psychology, within the Department of Consumer Affairs.: 


(A) Educational Psychologist pursuant to Business and Professions Code section 4989.14;


(B) Marriage, and Family Therapist pursuant to Business and Professions Code section 4980.02;


(C) Licensed Clinical Social Worker pursuant to Business and Professions Code section 4996.9; or


(D) Licensed Psychologist pursuant to Business and Professions Code section 2903.


(A) license as a Marriage, Family, and Child Counselor, issued by a licensing agency within the Department of Consumer Affairs; or


(B) license as a Clinical Social Worker, issued by a licensing agency within the Department of Consumer Affairs; or 


(C) license as an Educational Psychologist, issued by a licensing agency within the Department of Consumer Affairs; or 


(D) license in Psychology, issued by a licensing agency within the Department of Consumer Affairs; or 


(E) pupil personnel services credential that authorizes school psychology. 


(q)(1) “Recreation services” means: 


(A) therapeutic recreation and specialized instructional programs designed to assist pupils to become as independent as possible in leisure activities, and when possible and appropriate, facilitate the pupil’s integration into general recreation programs; 


(B) recreation programs in schools and the community which are those programs that emphasize the use of leisure activity in the teaching of academic, social, and daily living skills, the provision of nonacademic and extracurricular leisure activities, and the utilization of community recreation programs and facilities; or


(C) leisure education programs which are those specific programs designed to prepare the pupil for optimum independent participation in appropriate leisure activities, and develop awareness of personal and community leisure resources.


(2) Recreation services shall be provided only by personnel who possess a: 


(A) certificate, issued by the California Board of Recreation and Park Certification; or


(B) certificate issued by the National Council for Therapeutic Recreation; or


(C) the National Recreation and Park Association, authorizing services in recreation or therapeutic recreation.


(r)(1) “Social worker services” means:


(A) individual and group counseling with the individual and his or her immediate family;


(B) consultation with pupils, parents, teachers, and other personnel regarding the effects of family and other social factors on the learning and developmental requirements of children with disabilities; or 


(C) developing a network of community resources, making appropriate referral and maintaining liaison relationships among the school, the pupil, the family, and the various agencies providing social income maintenance, employment development, mental health, or other developmental services.


(2) Social worker services shall be provided only by personnel who possess a:


(A) license as a Clinical Social Worker, or Associate Clinical Social Worker under supervision of either a licensed Clinical Social Worker or a licensed Mental Health Professional by the Board of Behavioral Sciences, issued by a licensing agency within the  Department of Consumer Affairs; or 


(B) license as a Marriage, and Family, and Child Counselor Therapist, or Marriage, and Family Intern under supervision of either a marriage and Family Therapist, licensed Clinical Social Worker, licensed Psychologist, or a Physician who is certified in psychiatry by either the Medical Board of California, the Board of Behavioral Sciences, or the Board of Psychology, issued by a licensing agency within the Department of Consumer Affairs; or


(C) credential authorizing school social work.

(s)(1) “Specialized driver training instruction” means instruction to children with 

disabilities to supplement the general driver-training program. 

   
(2) Specialized driver education and driver training shall be provided only by  

personnel who possess a credential that authorizes service in driver education and  

driver training.


(t)(1) “Specially designed vocational education and career development” means:


(A) providing prevocational programs and assessing work-related skills, interests, aptitudes, and attitudes;


(B) coordinating and modifying the general vocational education program;


(C) assisting pupils in developing attitudes, self-confidence, and vocational competencies to locate, secure, and retain employment in the community or shelter environment, and to enable such individuals to become participating members of the community;


(D) establishing work training programs within the school and community; 


(E) assisting in job placement;

(F) instructing job trainers and employers as to the unique needs of the individuals;


(G) maintaining regularly scheduled contact with all work stations and job-site trainers; or


(H) coordinating services with the Department of Rehabilitation, the Employment Development Department, and other agencies as designated in the individualized education program IEP.


(2) Specially designed vocation education and career development shall be provided only be by personnel who possess a:


(A) adult education credential with a career development authorization; or


(B) credential that authorizes instruction in special education or vocational education; or 


(C) pupil personnel services credential that authorizes school counseling. 


(u)(1) “Specialized services for low-incidence disabilities” means:


(A) specially designed instruction related to the unique needs of pupils with low-incidence disabilities; or


(B) specialized services related to the unique needs of individuals with low-incidence disabilities.  


(2) Specialized services for pupils with low-incidence disabilities shall be provided only by personnel who possess a credential that authorizes services in special education or clinical or rehabilitation services in the appropriate area of disability.   


(v) Transcribers for visually impaired pupils shall have a certificate issued by the Library of Congress as a Braille Transcriber.


(w)(1) “Vision services” means:


(A) adaptations in curriculum, media, and the environment, as well as instruction in special skills; or


(B) consultative services to pupils, parents, teachers, and other school personnel.


(2) Vision services shall be provided only by personnel who possess: 


(A) a license as an Optometrist, Ophthalmologist, Physician or Surgeon, issued by a licensing agency within the Department of Consumer Affairs and authorizing the licensee to provide the service rendered; or


(B) a valid credential authorizing vision instruction or services.


(x) Other designated instruction and related services not identified in this section shall only be provided by staff who possess a:

(1) license issued by a licensing agency by an entity within the Department of Consumer Affairs authorizing the licensee to provide the specific service or another state licensing office; or

(2) possess a credential by the California Commission on Teacher Credentialing authorizing the service or is qualified to provide the service.
NOTE: Authority cited: Sections 33031, 56100 and 56366(e), Education Code.

Reference: Sections 2620, 2903, 2905, 4980.02, 4989.14, 4996.9, and 17505.2, Business and Professions Code; Sections 49422 and 56366.1, Education Code; 20 USC 1401, and 34 CFR 300.18, 300.34, and 300.156(b)(1) Sections 300.34 and 300.156(b)(1), Title 34, Code of Federal Regulations.      

§ 3066. Out-of-State Nonpublic Schools/Agencies.

For purposes of determining eligibility for certification for a nonpublic school or nonpublic agency located in a state other than California, the Department CDE may accept a valid certificate, credential, license, or registration issued by another state for the requirements set forth in Ssections 3064 and 3065.

NOTE: Authority cited: Sections 33031, 56100 and 56366(e), Education Code. Reference: Section 56366.1, Education Code.

§ 3067.  Certification Status.


(a) Certification shall become effective on the date when the nonpublic school or nonpublic agency meets all the application requirements and is approved by the Superintendent SSPI except as specified in Ssubdivision 3067(b)(d)(1).   


(b) Certification may be retroactive, provided the nonpublic school or nonpublic agency met all the requirements for certification on the date the retroactive certification is effective.


(c) The certification status of a nonpublic school or nonpublic agency shall be one of the following:


(1) approved certification with no conditions or limitations; 


(2) conditional certification for a limited period of time. A conditional certification indicates that the nonpublic school or nonpublic agency has not met all the certification requirements;

(3) suspended certification for a defined period of time pursuant to the provisions of Education Code Ssection 56366.4. Nonpublic schools or nonpublic agencies with a suspended certification cannot accept new pupils.

 
(d)
Any local education agency LEA that contracts with a certified nonpublic school or nonpublic agency may request the Superintendent SSPI to review the status of the nonpublic school or nonpublic agency. Such requests shall be in writing and a copy shall be sent to the nonpublic school or nonpublic agency.

NOTE: Authority cited: Sections 33031, 56100 and 56366(e), Education Code. Reference: Sections 56366.1 and 56366.4, Education Code.

§ 3068. Appeals and Waivers.


(a) Within twenty (20) working days of receipt of notice, nonpublic schools or nonpublic agencies (appellant) may file a written petition (appeal), on forms provided by the Superintendent SSPI, to request a review of the decision to deny, suspend, or revoke certification pursuant to Education Code Ssection 56366.6 


(b) All appeals shall be mailed to the Office of Administrative Hearings (OAH), Department of General Services.


(c) There shall be three options for appealing the denial, suspension, or revocation of certification. The nonpublic school or nonpublic agency may request:


(1) a written review of the decision to deny, suspend, or revoke certification. The Office of Administrative Hearings OAH shall analyze the documentation provided by the appellant and materials provided by the Department CDE and render a decision;


(2) a written review with an oral argument. The Office of Administrative Hearings OAH shall analyze the documentation provided by the appellant and materials provided by the Department CDE. The appellant shall also appear before a hearing officer, on a date scheduled by the Office of Administrative Hearings OAH, to provide oral testimony in support of the appeal. The Department CDE shall also attend the hearing and present testimony to support the decision to deny, suspend, or revoke certification. The hearing officer may ask questions of either party. All testimony shall be tape-recorded; or


(3) an oral hearing. The appellant shall appear before a hearing officer, on a date scheduled by the Office of Administrative Hearings OAH, to provide oral testimony in support of the appeal. The Department CDE shall also attend the hearing and present testimony to support the decision to deny, suspend, or revoke certification. The hearing officer shall provide the opportunity for both parties to review evidence, call witnesses, and cross-examine witnesses. If the appellant fails to appear at the hearing, the petitioner waives the right to a future hearing, unless the hearing officer agrees to reschedule the hearing because of extenuating circumstances.


(d) The Office of Administrative Hearings OAH shall issue the decision, in writing, simultaneously to the appellant and to the Department CDE within thirty (30) working days after receipt of all materials and evidence. This shall be the final administrative decision.


(e) Local education agencies LEAs and nonpublic school and agencies may request the Superintendent SSPI to waive Education Code sections 56365, 56366, 56366.3, and 56366.6 and 56366.7. Such petitions shall be made in accordance with the provisions of Education Code section 56366.2 and shall be necessary in order to provide services to individuals with exceptional needs consistent with their individualized education program IEP.

NOTE: Authority cited: Sections 33031, 56100, and 56366(e), Education Code. Reference: Sections 56101, 56366.2, and 56366.6, Education Code.

§ 3069.  Annual Review of Individualized Education Program (IEP).


Review of the pupil’s individualized education program IEP shall be conducted at least annually by the public education agency. The public education agency shall ensure that review schedules are specified in the individualized education program IEP and contract for the pupil. An elementary school district shall notify a high school district of all pupils placed in a nonpublic school or agency programs prior to the annual review of the individualized education program IEP for each pupil who may transfer to the high school district.

NOTE: Authority cited: Sections 56100(a), (i) and (j), Education Code; 20 U.S.C. 1414(c)(2)(B); and 34 C.F.R. 300.600. Reference: Sections 56345, 56365-56366.5, Education Code; and 34 C.F.R. 300.4, 300.302, 300.317, 300.323-324 300.343-348 and 300.145-148 400-403.

§ 3070. Graduation.


When an individual with exceptional needs meets public education agency requirements for completion of the prescribed course of study and adopted differential proficiency standards as designated in the pupil’s individualized education program IEP, the public education agency which developed the individualized education program IEP shall award the diploma.

NOTE: Authority cited: Sections 56100(a), (i) and (j), Education Code; 20 U.S.C. 1414(c)(2)(B); and 34 C.F.R. 300.600. Reference: Sections 56345, 56365-56366.5, Education Code; and 34 C.F.R. 300.4, 300.302, 300.317, 300.323-324 343-348 and 300.145-148 400-403.

08-15-08 [California Department of Education]

Final Statement of Reasons

Nonpublic Schools

UPDATE OF INITIAL STATEMENT OF REASONS

Section 3001(a)(1). The definition of “access” was amended to make it clear that students with disabilities who are placed in non-public schools (NPSs) must be taught with instructional materials that are aligned with the State Board of Education (SBE)- adopted core curriculum for grades K-8 and a standards-aligned core curriculum for grades 9-12. In addition, the regulation makes it clear that use of standards-aligned modified instructional materials are considered to provide “access” under this definition.
Section 3001(o) and (q). The term “designated instruction and services” has been added to these subdivisions in order to conform the regulation with Education Code section 56363 which states that “designated instruction and services” is synonymous with “related services” as defined in 20 USC section 1401(26) and 34 CFR section 300.34. The change avoids any misperception that the two terms have different meanings. 

Section 3051(a)(1), (2), (3), (4). The term “designated instruction and services” has been added to these subdivisions in order to conform the regulation with Education Code section 56363 which states that “designated instruction and services” is synonymous with “related services” as defined in 20 USC section 1401(26) and 34 CFR section 300.34. The change avoids any misperception that the two terms have different meanings. 

Section 3051(a)(4)(B). The reference to contractors being “certified” by CDE was deleted from the regulation because CDE certifies schools and agencies, not individual employees. The language is unnecessary because NPS and non-public agency (NPA) certification standards are fully described elsewhere in the regulations.

Section 3060(c)(12). This subdivision has been amended to clarify that the annual operating budget submitted by an NPS or NPA must include documentation indicating the relationship between the rates charged and costs of operation. Such comparative information is necessary for CDE to determine whether local educational agencies (LEAs) are paying reasonable amounts for the services rendered.

Former Section 3060(c)(19). CDE agrees with the comment to the extent that the purpose of the private school affidavit required by Education Code section 33190 is not directly related to or necessary for the purposes of nonpublic school certification under section 56366.1. Students placed in an NPS by a school district continue to be public school students and do not need to provide proof of enrollment in a private school for purposes of the attendance exemption of Education Code section 48222. Further, since the filing of an affidavit under section 33190 does not constitute approval or licensure of the private school, the requirement does not further the quality assurance purposes of NPS certification. The requirement has therefore been deleted.

Section 3060(c)(21) - (23). Subdivisions 3060(c)(21) - (23) have been revised to distinguish the documentation requirements that apply only to a new or relocating NPS and those requirements that apply to any NPS that has a residential component. Written assurances relating to a business license, a written disaster plan, building safety inspection, and health inspection are only required for new or relocating schools. Subdivision (21) has been changed to reflect the new requirement and subdivisions 
(22) - (25) are renumbered to (a), (b), (c), and (d) accordingly. 

Former Section 3060(c)(26)(B) – The requirement that an NPS submit a copy of the residential care license has been deleted because CDE only monitors the educational program of the nonpublic school, not the residential program. The residential program is monitored by the Department of Social Services.

Former Section 3060(c)(26)(F) – The requirement that an NPS submit a copy of the per day or monthly fee for the residential component has been deleted because CDE only monitors the educational program of the nonpublic school, not the residential program. The residential program is monitored by the Department of Social Services.

Section 3060(d). This subdivision has been amended to clarify that an NPS need only provide a signed assurance statement that they are complying with each listed compliance requirement, and that the NPS need not submit the actual affidavit or clearance required by those separate laws to CDE. 
Section 3061(b) and (c). Subdivision (b) was deleted because Education Code section 56366.7, which contained the cost data maintenance requirement, has been repealed. These subdivisions have been renumbered accordingly. New subdivision (a) also contains a restitution of the language on “designated instruction and services” in order to conform the regulation with Education Code section 56363 which states that “designated instruction and services” is synonymous with “related services” as defined in 20 USC section 1401(26) and 34 CFR section 300.34. The change avoids any misperception that the two terms have different meanings. 

Section 3064(a). Section 3064(a) was amended by deleting the word “full-time” because CDE agrees with the commenter that there are no legal requirements that require special education be provided by a “full time” staff member or limited to a “classroom.” 

Section 3064(a)(1). This provision was added to allow nonpublic schools to employ a teacher with a Provisional Internship Permit, a Short Term Staff Permit, or a Temporary County Certificate for a limited period of time in the event that the nonpublic school experiences a sudden departure of a classroom teacher. Such short term authority is allowed to regular public school districts under state standards established by the Commission on Teacher Credentialing. To be certified to receive special education placements, nonpublic schools must follow state teacher credentialing standards pursuant to Education Code section 56366.1(a)(3).
Section 3065(d)(3), (4), and (6). The CDE has removed the use of “interns” from this section as behavior intervention services represent a significant component in many nonpublic schools and agencies. Allowing interns under supervision to provide behavior intervention services creates a logistical challenge to identify and locate supervisors who may have large supervisory responsibilities and who may not be on site where the intern provides the service.

Section 3065(e)(2)(B). The section has been amended to increase the educational qualifications for staff providing behavioral interventions to students with special needs to include 12 semester units in applied behavior analysis from an institution of higher education. This change is necessary to ensure that individuals assigned to the sensitive responsibility of implementing behavioral interventions have a more in-depth understanding of the specific issues involved.

Section 3065(h) – (s); (t)(1)-(2). Former subdivisions (h) – (s) were renumbered. Subdivision (h) was not included in this rulemaking package because this particular subdivision was being amended in a prior rulemaking package that had not yet been approved by the Office of Administrative Law when these regulations were approved by the SBE for amendment.
Section 3065(h). This section has been revised to allow for technical changes to eliminate the double standard in subdivisions (A) and (B) and to provide clarity to the field. Subdivisions (A) and (B) had the same due date but with a different score on an assessment for qualification standards for educational interpreters for the deaf.

Section 3065(p)(1)(A) and (p)(2). This section has been revised to include educational psychologists, marriage and family counselors, and licensed clinical social workers as professionals other than the clinical psychologist who can render psychological services. Although there is a general definition of “psychology,” and the practice of psychology is restricted to licensed psychologists, after further review, other professions may render psychological services in the scope of their employment with educational agencies referenced in Business & Professions Code sections 2903, 2909, 4980.02, 4989.14, 4996.9, and Education Code section 49422.
Section 3065(v). This section was added because it was inadvertently removed from the regulations sent out for a 45-day public comment period. This subdivision currently exists in Title 5. No changes have been made to this subdivision.

LOCAL MANDATE DETERMINATION

The proposed regulations do not impose any mandate on local agencies or school districts.

ALTERNATIVES DETERMINATION

The SBE has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to affected private persons than the proposed regulation.

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF FEBRUARY 15, 2008, THROUGH APRIL 1, 2008.

The originally proposed text was made available for public comment for at least 45 days from February 15, 2008 through April 1, 2008. 
The CDE received comments from the following people:
· Carolyn Hartsough, University of California, Berkeley; 

· Paul Riches, Board of Behavioral Sciences; 

· Chris Holmes, Educational Services of America (ESA); 

· Patricia Wilson, Lancaster School District; 

· Victoria L. Wright, School Psychology student; 

· Lori Sarkissian, School Psychology student; 

· Vira Caro-Michel and Veronica Salinas, Lancaster School District; 

· Jody Magill-Rivera, Visalia Unified School District; 

· Betty Connolly, California Association of School Psychologists (CASP);

· Olivia Loewy, American Association for Marriage and Family Therapy; 

· Glenn Sarot, Special Education Local Plan Area Administrators; 

· Cara Schroers Rodoni, Tracy Unified School District; 

· Paul Ouellette, School Psychologist, and 

· Kimberly de Deaux, Loyola Marymount University
Pursuant to Government Code section 11346.9(a)(3) and (a)(5), comments were summarized and responded to as follows:

Comment: The commenters do not agree with the new proposed definition of psychological services. They are concerned that the definition limits the practice of psychology to licensed psychologists, thereby excluding school psychologists, educational psychologists, and other professions from providing services, other than assessment and IEP development, to students attending a NPS.

Response: California law permits a wide range of professionals to engage in aspects of the practice of psychology, including: clinical psychologists, educational psychologists, marriage and family counselors, and licensed clinical social workers. Those professions are governed by different provisions of the Business & Professions and Education Codes and have different standards of education and experience that entitle the members of that profession to particular licenses and credentials issued by the Department of Consumer Affairs or Commission on Teacher Credentialing (Business & Professions Code sections 2903, 4980.02, 4989.14, 4996.9, and Education Code section 49422). Although there is a general definition of “psychology,” and the practice of psychology is restricted to licensed psychologists, other professions may render psychological services in the scope of their employment with educational agencies. (Compare, Business & Professions Code sections 2903, 2909, 4980.02, 4989.14, 4996.9, and Education Code section 49422.).
In attempting to define “psychological services” and specify the professions that may render such services for the purposes of this regulation, the Department received comments from the associations representing several professional groups that suggested a dispute over which professions are authorized to perform particular psychological services in the development and implementation of student IEPs by nonpublic schools and agencies. Our review of the statutes cited above indicates that existing laws adequately describe which professions may render which services based on particular licenses or credentials. Therefore, the final text of the regulation defines psychological services in the language of Education Code section 49422(e)(2), in the context of special education, not in the more inclusive language of Business & Professions Code section 2903. Subdivision (p)(2) then describes which professions may render psychological services by reference to the specific statutes that allow those professions to provide psychological services within the limited terms of their particular licenses or credentials.

Comment: Toni Kay, of the Victor Valley Union High School District and Paul Ouellette, School Psychologist, submitted a comment opposing the proposal to prohibit school psychologists from assessing students in nonpublic schools.

Response: The proposed regulations do not propose a change relative to types of services provided by psychologists. However, in response, Education Code   56363(b)(10) specifically exempt assessments and the development of the individualized education program as part of the definition of psychological services. Regulations cannot exceed statutory provisions or requirements.

Comment: Suzanne Zaharoni, parent, recommended that 1:1 part time instruction be restored to the Education Code to allow nonpublic schools and agencies to be certified to provide this service.

Response: There is no specific mention of 1:1 part time instruction in either the Education Code or the nonpublic school and agency regulations. The purpose of the regulations is to clarify the definition and requirements under the nonpublic school and agency certification program. Ms. Zaharoni may be responding to the proposed change of removing “nonpublic agency” from section 3064(a). This section is entitled “Staff Qualifications - Special Education Instruction. Services provided by nonpublic agencies, as defined in Education Code section 56035, are limited to the providing “related services.” 34 CFR section 300.34 defines “related services” as support services that are required to assist a special education student to benefit from special education. Nonpublic schools provide special education instruction in a private school setting. Nonpublic schools are expected to provide a full-day instructional program and must employ a full-time special education teacher with a valid credential for each classroom. 34 CFR section 300.39 defines “special education” as specially designed instruction. The Code of Federal Regulations draws a distinct difference between “related services” and “special education.” 

Comment: Pamela Wilding of the Learning Center is concerned that in section 3064(a) nonpublic agencies can no longer employ part-time staff to provide special education instruction. Ms. Wilding also recommended that the service of a 1:1 intensive instruction should be restored and listed under “other related services” in section 3065(w).

Response: Nonpublic schools provide special education instruction in a private school setting. Nonpublic schools are expected to provide a full-day instructional program. Section 3064(a) was amended by deleting the word “full-time” because there are no legal requirements that require special education be provided by a “full time” staff member or limited to a “classroom.”

The words “or nonpublic agency” were deleted from section 3064(a) (Special Education Instruction) because nonpublic agencies, as defined in Education Code section 56035, are limited to providing related services. 34 CFR section 300.34 defines “related services” as support services that are required to assist a special education student to benefit from special education. 34 CFR 300.39 defines “special education” as specially designed instruction. The Code of Federal Regulations draws a distinct difference between “related services” and “special education.”

Comment: Dr. Glenn Sarot, Special Education Local Plan Area Administrators, objects to the addition of interns in section 3065(d)(3), (4), and (6), under Marriage and Family Therapists, Associate Social Workers under licensed Clinical Social Worker and anyone who is working under a licensed psychologist to provide behavior intervention development for students with exceptional needs as there is no definition of appropriate supervision in the regulation and “waters down the standards”. 

Response: The CDE is in agreement. Behavior intervention services represent a significant component in many nonpublic schools and agencies. The allowance of interns under supervision to provide behavior intervention services creates a logistical challenge to identify and locate supervisors who may have large supervisory responsibilities and who may not be on site where the intern provides the service. It has been reported that supervision to intern ratios may reach or exceed 1:100. Therefore, the CDE will delete interns from section 3065(d) (3), (4), and (6).

Comment: Dr. Glenn Sarot, Special Education Local Plan Area Administrators, recommends that the following language be added to section 3065(d): Behavior intervention shall be designed or planned, up to the extent of each professional's scope of practice, by personnel who have…

Response: The CDE does not agree with this recommendation as it is unclear how to define or determine each profession’s scope of practice that would allow that person to design or plan behavior intervention. In addition, the personnel requirements as proposed in this section are clear and concise in that they elucidate the exact documentation that is required for a person to be deemed as qualified to develop or plan a behavior intervention program.

Comment: Betty Connolly, CASP, is concerned that the only education required to carry out behavior intervention in section 3065(e) is a high school diploma or its equivalent. Ms. Connolly recommends that staff implementing behavior intervention, as established by No Child Left Behind (NCLB), possess an Associate of Arts Degree or higher. 

Response: The CDE is in partial agreement. The CDE agrees that additional education is necessary for staff implementing behavior intervention, but does not agree that staff should possess an Associate of Arts Degree. Education that is specific to behavioral issues would benefit staff and students, therefore, section 3065 (e) will be amended to read: 

(2)(A) are under the supervision of personnel qualified under subdivision (d); and


(B) have completed 12 semester units in applied behavior analysis from an institution of higher education

Comment: Betty Connolly, CASP, requests the elimination of the words “psychotherapy and hypnosis” from the definition of psychological services in section 3065(o)(1)(A).

Response: The Business and Professional Code section 2903 definition of psychological services includes the terms “psychotherapy and hypnosis”. Although “psychotherapy and hypnosis” may not be typical IEP services, what a special education student needs and who should provide it is for the IEP team to decide as necessary for a student to benefit from their education.

Comment: Paul Ouellette, School Psychologist, supports the definition of “access,” pursuant to the requirements found in Education Code section 56366.10(b).

Response: No response required.

Comment: Paul Ouellette, School Psychologist, is concerned that School Psychologists are not listed in sections 3065(d) and (f), and 3065(m) as one of the professions who can provide behavioral intervention counseling and guidance, and parent counseling and training, respectively, to students with special needs.

Response:  Section 3065(d)(1) denotes that Behavior Intervention can be provided by personnel holding a “pupil personnel services credential that authorized school counseling or school psychology.” Under this section, School Psychologists may provide Behavior Interventions to students with special needs. Section 3065(f)(2)(E) states that counseling and guidance can be provided by personnel holding a “pupil personnel services credential that authorized school counseling or school psychology.” Section 3065(m)(2)(G) states that parent counseling and training can be provided by personnel holding a “pupil personnel services credential that authorized school counseling or school psychology.”

Comment: Paul Ouellette, School Psychologist, is concerned that the language for professions who can provide parent training is very limited as it excludes other licensed or credentialed professionals. In particular, the example was used that a nurse can not provide parent training or teach pregnant teens.

Response: The CDE does not agree. Throughout section 3065 various related services are listed and the professionals with a credential, license, and in some areas, a master’s degree, who are qualified to provide these related services. For instance, under “health and nursing services” a nurse with a credential or license can provide “group and individual counseling with parents and pupils regarding health problems,” and, “consulting with pupils, parents, teachers.” Also, in the area of “parent counseling and training,” personnel who possess “a credential that authorizes health and nursing services” can provide this service.

Comment: Lauren Giardina, Protection & Advocacy, Inc., is concerned that section 3060(i) and (j) have been deleted and feels that “there should be a proscribed time in which the annual review application shall be required…and are regularly audited to ensure their compliance.”

Response: The subdivisions are being deleted because they are inconsistent with statutes. Education Code section 56366.1(h) states that the CDE shall annually review the certification of each nonpublic school. 

Comment: Lauren Giardina, Protection & Advocacy, Inc, is concerned that the deletion of “designated instruction and services” from the regulations will amend the definitions of various terms in the Education Code. In addition, in sections 3001(o) and (q) deletion of “designated instruction” may result in the depletion of instructional services.

Response: The CDE is in agreement. Education Code section 56363 states that the term “designated instructional services” means “related services” as that term is defined in 20 USC section 1401(26) and 34 CFR section 300.34. As regulation cannot change what is in the law, “designated instruction and” will not be deleted.

Comment: Lauren Giardina, Protection & Advocacy, Inc., disagrees with the deletion of section 3061(a) requiring nonpublic schools and agencies to provide specific data regarding the cost of designated instructional services.

Response: Section 3061(a) has been deleted because it referenced Education Code section 56366.7. This section referred to uniform tuition rates, and has been repealed. However, section 3061(b) requires the nonpublic school to maintain an annual operating budget in providing “education and designated instructional and related services.”

Comment: Lauren Giardina, Protection & Advocacy, Inc., supports the inclusion of a charter school in the definition of a charter school pursuant to section 3001(k); supports the requirement that the nonpublic school or agency application include entrance and exit criteria for transition back to the public school setting and services designed to address student needs pursuant to section 3060(c)(8); and supports the requirement that nonpublic school have an onsite review every three years as articulated in section 3063(a).

Response: No response required.

Comment: Glenn Sarot, Special Education Local Plan Area Administrators, does not support the addition of MFT interns under the supervision of a licensed person to be deemed as qualified personnel to provide parent counseling and training under section 3065(m). Dr. Sarot states that the field experiences no shortage for this service and the qualifications do not need to be expanded or reduced in quality. Dr. Sarot recommends that this regulation return to its previous qualification for personnel authorized to provide parent counseling and training. 
Response: The CDE does not agree. Marriage and Family Interns have completed their educational requirements, have met the qualifications as an intern in their discipline, and are in the process of completing their hours of experience to obtain a license. In addition, they are regulated by their Board and are required to be appropriately employed while working under supervision of a licensee.

Comment: Glenn Sarot, Special Education Local Plan Area Administrators, objects to the addition of associate level Social Workers or MFT interns under the supervision of a licensed person to be deemed as qualified personnel to provide social work services under section 3065(q). Dr. Sarot states that the field experiences no shortage for this service and the qualifications do not need to be expanded or reduced in quality. Dr. Sarot recommends that this regulation return to its previous qualification for personnel authorized to provide social work services.

Response: The CDE does not agree. Associate Clinical Social Workers and Marriage and Family Interns have completed their educational requirements, have met the qualifications as an intern in their discipline, and are in the process of completing their hours of experience to obtain a license. In addition, they are regulated by their respective Board and are required to be appropriately employed while working under supervision of a licensee.

Comment: Glenn Sarot, Special Education Local Plan Area Administrators, supports the recommended language to allow a Marriage and Family Intern under supervision to be qualified to provide counseling and guidance services under section 3065(f). Dr. Sarot states that the field is experiencing a shortage in this area and the regulation aligns this with mental health requirements.

Response: No response required.

Comment: Glenn Sarot, Special Education Local Plan Area Administrators, accepts the proposed change to home and hospital services in section 3065(i).

Response: No response required.

Comment: Glenn Sarot, Special Education Local Plan Area Administrators, approves the proposed changes to sections 3060 (Application for Certification) and 3064 (Staff Qualifications – Special Education Instruction) as they provide clarity to this process and qualifications.

Response: No response required.

Comment: Glenn Sarot, Special Education Local Plan Area Administrators, recommends deleting section 3065(v), Vision Services, from the regulations. Dr. Sarot states that low incidence services for the blind or visually impaired are addressed under the section 3065(u), Specialized Services for Low Incidence Services. Dr. Sarot states that section 3065(v) confuses the field and allows for non-researched based services, provided by staff who are not qualified to provide specialized instruction.

Response: The CDE disagrees with the recommendation to delete vision services. Pursuant to California Code of Regulations, Title 5, section 3051, Standards for Designated Instruction and Services, there is a clear distinction between Vision Services (section 3051.7) and Specialized Services for Low-Incidence Disabilities (section 3051.15).

Comment: Wayne Miyamoto, California Association of Private Special Education Schools (CAPSES), states that the cost impact statement on the Notice of Proposed Rulemaking does not take into effect the significant cost to the nonpublic schools of hiring special education teachers who are appropriately credentialed with the California Commission on Teacher Credentialing. CAPSES disagrees that Assembly Bill 1858 (Chapter 914, Statutes of 2004) established a requirement that nonpublic school teachers become subject to the “highly qualified teacher” requirements of the No Child Left Behind (NCLB) Act of 2001. The requirement from AB 1858 contained in Education Code section 56366.1(n), “utilizing staff who hold a certificate, permit, or other document equivalent to that which staff in the public school are required to hold in the services rendered are eligible to receive certification” does not suggest that NCLB applies here nor does it suggest that the CDE effort in the definition of the word ‘Credential’ on page 3, line 29, should allow for the deletion of the word ‘permit’ in this definition. We believe the proposed regulation exceeds statutory requirements which, in turn, create adverse cost impact on, and possible closure of, non-public schools as small businesses. We, therefore, urge reconsideration and revision of these references in the economic impact statement.
Response: A cost analysis review by the CDE determined that the cost of employing a special education teacher, purchasing educational materials, including textbooks, and a business license or other assurances are considered a part and parcel of operating a school and therefore, is consistent with the cost of running an educational program. The requirement for nonpublic schools to hold a business license is not a new obligation proposed by these regulations, but in fact, has been part of the existing rules. The nonpublic school certification requirements relative to credentialed teachers and standards-based core curriculum and instructional materials were the result of the passage of AB 1858 and are not new costs.

Comment: Wayne Miyamoto, CAPSES, and Chris Holmes, Regional Director-West, Educational Services of America (ESA) state that proposed section 3001(a)(1) and (2), relating to the definition of the term “access” omits a significant statutory provision that, in doing so, alters the scope of the statutory requirements contained in the authorizing statute of Education Code section 56366.10 as amended by AB 216, Chapter 382, Statutes of 2007. The statutory language that was omitted in the proposed regulation which then impairs the scope of the statute states that: (b) Pupils have access to the following educational materials, services, and programs that are consistent with each pupil’s individualized education program. We believe “access” needs to be individualized based on a student’s need, using modifications to allow for that student’s individual learning style.

Response: The CDE does not fully agree with the comments. The purpose of these regulations is to provide clarity with respect to the statutory provisions governing nonpublic school and agency certification requirements. AB 1858 supports the policy of the CDE to ensure that all students have access to the general education core curriculum. Educational achievement with state and federal benchmarks is linked to standards-aligned curriculum and instructional materials that support the curriculum. Special education students are a prominent sub-group that historically has not met these benchmarks. A major reason for this is that these students do not have access to the standards-based core curriculum and the instructional materials that support the curriculum. Special education is defined as special designed instruction to meet unique student needs. The CDE would expect nonpublic schools to use the standards-based core curriculum and supporting instructional materials in different ways to provide this material to students. The modification of instruction to meet unique student needs is expected, as long as the aligned instructional materials that have content consistent with the frameworks are used. The CDE has established a proven system of curriculum frameworks that provide guidance for implementing content standards adopted by the SBE. The adopted instructional materials are aligned with the frameworks to provide access for all students to the California content standards.

For section 3001(a)(1) the CDE will amend the regulation accordingly: “The nonpublic, nonsectarian school shall provide each student with a copy of textbooks and other instructional materials used to implement the SBE adopted core curriculum (grades K-8) and standards-aligned core curriculum (grades 9-12) in each subject area. The use of content standards-aligned modified instructional materials is considered to meet the definition of “access.”
Comment: Wayne Miyamoto, CAPSES contends AB 1858 does not prohibit the use of photocopying and so therefore should be removed from the proposed definition of access. 

Response: Education Code section 35186 and California Code of Regulations, Title 5, section 4681, subdivision (a)(4), related to the Williams Settlement, states that photocopies cannot be used to address a shortage of instructional materials. Nonpublic schools are expected to provide the “equivalent” textbooks. Therefore the Williams provisions as described in the California Code of Regulations, title 5, sections 4680 - 4687 apply to nonpublic schools.

Comment: Wayne Miyamoto, CAPSES, states that in section 3001(j) the definition of “certification” should be expanded to give more clarification as to the meaning of each of the four areas of certification. CAPSES recommends adding the following to the definition of certification:


Certification includes four types: (1) an approved certification means a nonpublic school or agency has met all requirements for certifications, (2) a conditional certification means that the department has determined that a nonpublic school is working to resolve any noncompliance, (3) a suspended certification means that the department has determined that a nonpublic school or agency has not resolved areas of noncompliance within a reasonable period of time and that no additional students may be placed in the nonpublic school or agency program, and (4) a revoked certification means that the department has determined that a nonpublic school or agency has not responded to the department’s technical assistance in resolving all compliance concerns and will no longer be certified.

Response The CDE disagrees with the CAPSES recommendation. This expanded definition of certification is in section 3067. There is no need to define “revoked certification” as once a certification is revoked there is not any certification.

Comment: Wayne Miyamoto, CAPSES, and Chris Holmes, ESA, disagree with the deletion of “permit” from the definition of “credential” in section 3001(l). CAPSES further states that private schools and, therefore, nonpublic schools are not required to meet the highly qualified teacher requirements in either the NCLB of 2001 or IDEA of 2004. Federal regulation subsequently promulgated by the U.S. Department of Education 
(71 Federal Regulation section 46540 and following August 14, 2006) provides that the “highly qualified” requirement for special education teachers is applicable only to special education teachers employed to teach in the public schools.

In addition, public schools are expressly allowed to use personnel who possess Short-Term Staff Permits (STSPs) or Provisional Internship Permits (PIPs) as prescribed by the California Commission on Teacher Credentialing for use in acute staff shortage situations. Nonpublic schools must be entitled to receive the same permits as the public schools. Therefore, CAPSES recommends that the term “permit” not be deleted from section 3001(1).

Response: The CDE partially disagrees with the comment. The CDE responded to a similar comment from CAPSES received during the initial notice period of July 22, 2006, through September 5, 2006. At that time the CDE responded that … teachers holding a special education certification, waivers, or any emergency, temporary, or provisional documents do not meet the standards of highly qualified. The NCLB requires public schools to employ highly qualified teachers. While NCLB in itself does not apply to private schools, the passage of AB 1858 includes nonpublic schools in requiring that they employ staff who must hold the same credentials as their public school counterparts. The 2004 re-authorization of the IDEA states that permits, waivers, or temporary certificates do not meet the highly qualified teacher requirement. It should also be noted that Education Code section 56366.1 includes nonpublic agencies in addressing certification requirements. It would be an erroneous assumption to singularly apply the term “permit” to nonpublic schools. 

Comment: Wayne Miyamoto, CAPSES, disagrees with the term “Such persons shall be certified” relating to subcontractors in section 3051(a)(4)(B) as it lacks clarity and it impinges on the licensure of these individuals, and is in violation of the Internal Revenue Service and Franchise Tax Board requirements relating to the role of an “independent contractor” if they are required to be certified prior to being contracted by the nonpublic school to provide related services.
Response: This language is being repealed because this regulation is not under the nonpublic school or agency certification program and is not part of the proposed nonpublic school and agency rulemaking process.   

Comment: Wayne Miyamoto, CAPSES, disagrees with the application for certification requirement in section 3060(c)(8) which includes “entrance criteria and exit criteria for transition back to the public school setting, and specific services designed to address student needs,” as this inappropriately assigns the responsibility of a transition plan to a nonpublic school. The legally responsible agency under state and federal law is the public education agency.

Response: The CDE does not fully accept the argument submitted by CAPSES. Nonpublic schools and agencies should clearly articulate the type of student who may benefit from their program. This would be found in entrance criteria and would assist local education agencies to identify programs that would best meet student needs under the provisions of a free appropriate public education in the least restrictive environment. The nonpublic school is responsible for the implementation of the student’s IEP, measuring the student’s progress toward meeting annual goals and reporting on their progress. As placement at a nonpublic school is meant to be temporary, the nonpublic school needs to have a plan as part of its program that will allow the student to transition back to the public school. This is the exit criteria and the transition requirements can be found in Education Code sections 56345(b)(4), 56366(a)(2)(B)(ii) and 56366.11. 

Comment: Wayne Miyamoto, CAPSES, disagrees with section 3060(c)(9) (curriculum and instructional materials requirement) as the proposed language omits an essential qualifier that would require that the specific core curriculum  and instructional materials provided to students in either (grades) K-8 or 9-12 are determined based on each student’s IEP.

Response: The CDE does not agree with this comment. AB 1858 supports the policy of the CDE to ensure that all students have access to the general education core curriculum. Educational achievement with state and federal benchmarks is linked to standards-aligned curriculum and instructional materials that support the curriculum. Special education students are a prominent sub-group that historically has not met these benchmarks. A major reason for this is that these students do not have access to the standards-based core curriculum and the instructional materials that support the curriculum. Special education is defined as special designed instruction to meet unique student needs. The CDE would expect nonpublic schools to use the standards-based core curriculum and supporting instructional materials in different ways to provide this material to students. The CDE has established a proven system of curriculum frameworks that provide guidance for implementing content standards adopted by the State Board of Education. The adopted instructional materials are aligned with the frameworks to provide access for all students to the California content standards.

Comment: Wayne Miyamoto, CAPSES, states that the proposed language in section 3060(c)(12) relating to an annual operating budget as part of a nonpublic school’s application for certification misinterprets the authorizing statute, alters its meaning, and lacks clarity. Chris Holmes, ESA, provided a comment that the justification of each service fee has been set forth by our need to develop contracts and rates with the local education agencies that choose to contract with ESA. Mr. Holmes went on to state that the focus of Education Code section 56366.1(l)(1)(B) is to ensure that the nonpublic school has a fee that allows for continued operation, not that we must justify each service fee.

Response: The CDE agrees with this comment and has rewritten section 3060(c)(12) of these regulations as proposed by CAPSES. 

Comment: Wayne Miyamoto, CAPSES, disagrees with the addition of “subcontractors” to section 3060(c)(14) as there is not a statutory authority to require that each applicant nonpublic school separately list their subcontractors who will be providing services to students placed in the nonpublic school.

Response: The CDE disagrees with the comment submitted by CAPSES. There are a number of reasons why subcontractors must be included as part of the nonpublic school and agency staff list. First, Education Code section 56366.1(a)(5) specifically states that all nonpublic school or agency personnel that have contact with minor children have the appropriate required clearances. Second, subcontractors may be identified as the person that is qualified for the nonpublic school or agency to receive certification for a related service. Third, as a preventative health measure, documentation is important that a subcontractor has a current tuberculosis clearance

Comment: Wayne Miyamoto, CAPSES, states that section 3060(c)(19) relating to the filing of the Private School Affidavit is unclear because the CDE has informed all nonpublic schools in October 2006 that they can only report students who are privately-enrolled not those students who were publicly-placed. As a result, some nonpublic schools, who only enrolled publicly placed pupils, have not filed an affidavit or instruction since October 2007. CAPSES recommends that further clarification is needed.
Response: For certification purposes only, the CDE agrees to delete the Private School Affidavit from the application for certification process. The NPS will still be required to file the affidavit annually with the CDE as required by Education Code section 33190.
Comment: Wayne Miyamoto, CAPSES, expressed concern that there is no statutory authority to require a weekly and daily class schedule as proposed by the language found in section 3060(c)(20). Further, requirements for instructional minutes are contained in individual service agreements, master contracts, and/or individualized education programs. Mr. Miyamoto states that this section lacks clarity and is in conflict with contracts and individualized education programs and attempts to enlarge the scope of referenced Education Code sections pertaining to public schools. Mr. Miyamoto recommends that reference to weekly class schedule and daily schedule be deleted from this proposed regulation.

Response: The CDE disagrees with these comments. Education Code section 56034 defines a nonpublic school as a private school that enrolls special education students and is certified by the CDE. This section states that nonpublic schools shall meet standards as prescribed by the State Superintendent of Public Instruction and the State Board of Education. One such standard for a nonpublic school is that they provide the minimum number of minutes of instruction in the subjects as is required of public schools. For the school day, these minutes are almost always less than is required in individual service agreements, master contracts or individualized education programs. The CDE believes it is necessary to have this information to further define that the applicant for certification is operating a full-day program where students can access the core subjects. 

Comment: Wayne Miyamoto, CAPSES, disagrees with the addition of section 3060(c) (21), (22), (23), (24), and (25) relating to a business license, a written disaster and mass casualty plan of action, a building safety inspection clearance, and a health inspection clearance. This proposed section adds new regulatory requirements without any specific statutory authorization. CAPSES believes that these additional requirements are subject to local city and county ordinances.

Response: The “written assurances” sought by the CDE are documents issued by local government entities and are requested precisely because the CDE relies on those entities to make the required judgments and interpretations. The CDE looks for whether the approvals are present or not present and whether they are current. No additional interpretations are rendered. Whether or not the building is safe for children is of critical importance and may never be taken lightly. If the local fire department, for example, approves the facility for a certain maximum number of students and the nonpublic school in question requests certification for a larger number than that, it would be folly for the CDE to certify the NPS for the higher number. The NPS is to provide the CDE with a fire clearance form each year, and this is hardly an “administrative burden,” particularly when weighed against the safety of children. Therefore, the language for documentation of a fire inspection within the past 12 months will remain. The language in subdivisions (22), (23), (24), and (25) will be renumbered as (a), (b), (c), and (d) under a new subdivision (21):

(21) For new or relocating nonpublic schools, the following documents shall be available for inspection during any onsite visit made by the CDE:


(a) a copy of a business license (if applicable);


(b) a written disaster and mass casualty plan of action;


(c) a building safety inspection and clearance; and


(d) a health inspection clearance.
Comment: Wayne Miyamoto, CAPSES, disagrees with proposed section 3060(c)(26)(A), (B), (C), (D), (E), (F), and (G) regarding the submission of additional information necessary for certification as the Initial Statement of Reason does not contain any statutory authorization for requiring the additional information.

Response: The CDE agrees to delete (B) and (F). However, for monitoring purposes CDE needs information requested in (A), (C), (D), (E), and (G). The statutory authorization for this information is in Education Code sections 56157(a) and (c) and for placements made by the Department of Mental Health and the Department of Social Services (#C) the statutory authorization is California Welfare and Institutions Code section 4097.7(d).

Comment: Wayne Miyamoto, CAPSES, disagrees with the addition of section 3060(d)(1) through (7) relating to additional assurances that a nonpublic school or agency must provide with their certification application as there is no statutory authority and it puts an undue administrative burden on the nonpublic schools. The following statement is unclear: “The applicant shall file affidavits, assurances, and clearances that verify compliance with…”

Response: The CDE agrees that the statement should be amended to reflect what assurances are required. Education Code section 56366.1(a)(5) requires that as part of the application for certification, the applicant must sign an assurance statement. Section 3060(d) will be amended as follows: The applicant shall submit a signed an assurance statement that the nonpublic school or nonpublic agency will maintain compliance with the following: 
Comment: Wayne Miyamoto, CAPSES, recommends deletion or clarification of the term “sufficient detail” in section 3061(a) in reference to cost data to be maintained by the NPS or NPA.

Response: The CDE agrees with the comment. Therefore, former sections 3061(a), (b), will be deleted. The new (a) will be the former (c), and the new (b) will be the former (d). 

Comment: Wayne Miyamoto, CAPSES and Chris Holmes, ESA, disagree with language in 3061(b) with regards to records associated with the delivery of education and designated instruction and related services including purchase order records. CAPSES states that there is no rationale for these records and that CDE can only assure that a student has received appropriate curriculum by viewing each pupil’s IEP. ESA comments that purchase orders assume that textbooks must be purchased, when in fact, nonpublic schools may have been provided these instructional materials from a third party.

Response: For certification purposes, all nonpublic schools must have the appropriate curriculum and instructional materials for each student, grade level, and subject it teaches. In order to ensure to the CDE that the nonpublic school has acquired these materials, records such as purchase orders may be requested as a means of demonstrating compliance. The CDE does, however, agree with ESA that textbooks and instructional materials may have been provided from a third party. Therefore, the CDE will delete language in section 3061 pertaining to the requirement of “purchase orders” for audit inspection.

Comment: Wayne Miyamoto, CAPSES, states that the regulations have omitted the specific types of reviews which are required by Education Code section 56366.1(j) to take place during each year of the three year cycle. Mr. Miyamoto also requested that procedures for these reviews be included in the regulations. 

Response: The CDE disagrees with these comments. The purpose of regulations is to clarify statutory provisions. No such clarification is needed as stated by Mr. Miyamoto, Education Code section 56366.1 (j) specifies the three types of nonpublic school reviews. 

Comment: Wayne Miyamoto, CAPSES, disagrees with the new wording in section 3064(a), specifically: In each classroom for which the nonpublic school is seeking certification, the nonpublic school shall deliver instruction utilizing instruction utilizing full time personnel who possess a credential…CAPSES does not believe that there are legal requirements that require special education be provided by a “full time” staff member or limited to a “classroom.” In addition, this section also proposes to delete authorization for a nonpublic agency to provide special education instruction. CAPSES is recommending that the following be added to this section: or nonpublic agency in accordance with their IEP.
Response: Education Code section 56366.1(n) states that the nonpublic schools utilize staff equivalent to that which staff are required in a public school. Public schools employ special education teachers for each special education classroom, therefore, a nonpublic school must have an assigned special education teacher for each classroom.  

As far as the word “full time”, the CDE agrees with CAPSES and the word “full-time” is redundant and will be deleted from section 3064(a).

“Nonpublic agency” has been deleted from section 3064(a) (Special Education Instruction) as nonpublic agencies, as defined in Education Code section 56035, are limited to providing “related services.” Conversely, nonpublic schools provide special education instruction and must employ a full-time special education teacher with a valid credential for each classroom as a condition of certification. 34 CFR section 300.34 defines “related services” as support services that are required to assist a special education student to benefit from special education. Nonpublic schools provide special education instruction in a private school setting. Nonpublic schools are expected to provide a full-day instructional program and must employ a full-time special education teacher with a valid credential for each classroom. 34 CFR section 300.39 defines “special education” as specially designed instruction. The Code of Federal Regulations draws a distinct difference between “related services” and “special education.”

Comment: Chris Holmes, ESA, recommends a revision to section 3064(a) that would allow “personnel who possess a document issued by the Commission on Teacher Credentialing (CTC) authorizing the holder to deliver special education instruction according to the age range and disabling conditions of individuals with exceptional needs enrolled in the public school.” This would respond to the shortage of special education teachers and assist nonpublic schools in instances when certificated staff leaves the employ of the nonpublic school on short notice.

Response: The CDE recognizes that there are times when instructional personnel leave the employ of the nonpublic school with little or no notice during the school year. In these situations, the CDE believes that there should be flexibility in the rules that would allow a nonpublic school to hire a person who holds a Provisional Internship Permit, a Short Term Staff Permit or a Temporary County Certificate. 

The CDE added section 3064(a)(1) to allow nonpublic schools to employ a teacher with a Provisional Internship Permit, a Short Term Staff Permit or a Temporary County Certificate for a limited period of time in the event that the nonpublic school experiences a sudden departure of a classroom teacher.
Comment: Wayne Miyamoto, CAPSES, recommends deleting section 3064(e) relating to staff qualifications for teacher aides and teacher assistants as the requirements do not apply to nonpublic schools as private employers and do not establish any clear standards for the private employment of these positions. He adds that the section enlarges the scope of the statute and alters its meaning.

Response: The CDE does not agree. While there is no proposed changed to the section, it should be noted that although private schools are specifically exempted from the personnel qualifications requirements of NCLB, nonpublic schools are subject to the requirements found in Education Code section 56366.1(n) that requires equivalency with the public school staff requirements. Therefore, section 3064(e) is necessary to specify that instructional aides and teacher assistants must meet the requirements for similar personnel employed by public schools.

Comment: Wayne Miyamoto, CAPSES, disagrees with the deletion of the phrase “or is qualified to provide the service” in section 3065(w) as it inappropriately narrows options of which personnel can be qualified to provide a particular related service to only those currently who possess a license issued and monitored by the State Department of Consumer Affairs, or a credential issued by the CTC.

Response: The CDE disagrees with this recommendation. The CDE is not a standards setting organization for service personnel. In California, the Department of Consumer Affairs and the CTC are authorized and equipped to establish standards of practice. In the absence of a recognized authority to study and establish personnel standards for certain services, there would be a high probability for inconsistencies relative to what is considered “qualified” for unregulated professions. Therefore, the CDE recommends no change to proposed California Code of Regulations, title 5, section 3065(w).

Comment: Wayne Miyamoto, CAPSES, requests that existing section 3067(b) be re-worded to reflect the statutory provisions found in Education Code section 56366.1. Mr. Miyamoto stated that there is no clarification provided by the Initial Statement of Reasons for this section.

Response: This is not a proposed change to the regulations. The Initial Statement of Reasons only comments on proposed changes to regulation, not on existing
regulations. However, the CDE does agree that sections 3067(a) and (b) are not necessary as the effective date of certification is articulated in Education Code section 56366.1(g). 

Comment: Wayne Miyamoto, CAPSES, states that regulations section 3067(c) in regards to certification status has omitted a fourth type of certification to include a “revoked certification” status. Mr. Miyamoto also added that the regulations should clearly define what circumstances listed in statute would require that a nonpublic school or agency certification be suspended as opposed to revoked.

Response: The CDE disagrees with this comment. There are only three types of certification; approved, conditional, and suspended. A revoked certification means that there is not a certification and therefore, is not included as a certification status.

As far as defining what circumstances listed in statute would require that a nonpublic school or agency certification be suspended as opposed to revoked, the circumstances that can lead to a suspension or revocation are different in each situation and therefore, are looked at on an individual basis. 

Comment: Wayne Miyamoto, CAPSES, states that the new and renewing nonpublic school application form exceeds the statutory and regulatory requirements as it requires nonpublic schools to provide subject area textbooks for each student and beyond the four core subject areas required for public schools. Mr. Miyamoto references the Williams Settlement and its applicability to nonpublic schools. Mr. Miyamoto also states that state and federal law recognizes for public schools that special education students may need different textbooks and instructional materials appropriate to their individual needs and in accordance with their IEP, area of disability and individuals levels of performance.

Response: The CDE is in partial agreement. The CDE agrees with the suggestion for a signed affidavit by nonpublic schools applying for a renewal of their certification as a thorough review of the textbooks and instructional materials. The CDE does not agree that a signed affidavit would be sufficient for a nonpublic school seeking new certification. For initial certification purposes, all areas of information requested for the application must be verified and approved by the CDE. Therefore, an assurance statement will not fulfill this requirement. In addition, the definition of “access” to the curriculum clearly states that each student will have a copy of textbooks in the core curriculum for each subject area. It is the CDE’s belief that all nonpublic schools and nonpublic agencies are subject to the Williams Settlement since they receive public education funds to provide services to students enrolled in the public school system. The Williams Settlement requires, among other things, that students have qualified teachers and individual copies of textbooks. AB 1858 supports the policy of the CDE to ensure that all students have access to the general education core curriculum. Education Code sections 51210 and 51220 are quite clear on the subjects that are to be provided to students in grades 1-6 and 7-12. Nonpublic schools have an obligation to provide these same subjects to students that they have agreed to enroll and provide educational services. Educational achievement with state and federal benchmarks is linked to standards-aligned curriculum and instructional materials that support the curriculum. Special education students are a prominent sub-group that historically has not met these benchmarks. A major reason for this is that these students do not have access to the standards-based core curriculum and the instructional materials that support the curriculum. Special education is defined as special designed instruction to meet unique student needs. The CDE would expect nonpublic schools to use the standards-based core curriculum and supporting instructional materials in different ways to provide this material to students. The modification of instruction to meet unique student needs is expected, as long as the aligned instructional materials that have content consistent with the frameworks are used. The CDE has established a proven system of curriculum frameworks that provide guidance for implementing content standards adopted by the SBE. The adopted instructional materials are aligned with the frameworks to provide access to all students with the California content standards.
Comment: Wayne Miyamoto, CAPSES, commented that the CDE Self Review Document, the Parent Survey form and instructions, the Annual Measurable Objective (AMO) form, and General Information forms pertaining to the application for certification for nonpublic schools, may constitute “underground” regulations.

Response: The CDE does not agree with the comment. Existing statute requires an NPS to conduct a self review every three years. The school uses the exact same criteria for the review as the CDE uses to conduct onsite reviews that year. Second, each criterion on the Self Review Document is accompanied by a citation from the Education Code(s) or regulation(s) from which that criterion was drawn. The CDE does not believe that these documents are underground regulations as they merely serve as a tool to ensure nonpublic school compliance with existing statutes and regulations. The CDE also does not believe that it needs to append these documents to the regulations as they periodically change due to revisions of statutes and regulations. In response to the comment, the Parent Survey has been removed and will no longer be part of the Self Review Document, and the use of the AMO form has been discontinued.
The General Information form contains statutory or regulatory citations upon which the information is based. The goal of this form is to be a tool for nonpublic schools and agencies to use in navigating the application process for certification. The CDE does not believe this document to be an underground regulation as it is not regulatory and provides reference information to nonpublic schools. As such, the CDE does not believe that this document needs to be included in the regulation packet.

Comment: Chris Holmes, ESA, referenced the amended language in section 3065(a) (2)(B) requiring a license issued by a licensing agency within the Department of Consumer Affairs, requested clarification on whether California occupational therapy assistants can still be utilized.

Response: Yes, California occupational therapy assistants can still be utilized as they are licensed by the Department of Consumer Affairs and are therefore, included in the amended language in section 3065(a)(2)(B).

Comment: Chris Holmes, ESA, requests that the CDE establish criteria to provide cost of living increases to be automatically adjusted and passed on with the child to nonpublic schools, as other cost of living allowance are automatically adjusted within the SELPA.

Response: This recommendation is not a part of the nonpublic school and agency regulation proposal. This recommendation should be offered for consideration through the State Budget Act process. 

PUBLIC HEARING ON APRIL 1, 2008

There were no comments made at the public hearing.
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