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	SUBJECT

Facilities for Charter Schools (Proposition 39): Approve Commencement of Third 15-Day Comment Period for Proposed Changes to Proposed Title 5 Regulations
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE), following consideration of the comments received during the second 15-day public comment period: 

· Approve the proposed changes to the proposed regulations (Attachment 1);

· Direct that the proposed changes be circulated for a third 15-day public comment period in accordance with the Administrative Procedure Act (APA);

· If no relevant comments to the proposed changes are received during the third 15-day public comment period, the proposed regulations with changes are deemed adopted, and CDE is directed to complete the rulemaking package and submit it to the Office of Administrative Law (OAL) for approval; and

· If any relevant comments to the proposed changes are received during the third 15-day public comment period, CDE is directed to place the proposed regulations with changes on the SBE’s January 2008 agenda for action.

A summary of comments received during the second 15-day public comment period along with draft responses (as well as comments previously received and draft responses) is presented in the Final Statement of Reasons (Attachment 2). 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


At the January 2007 meeting, the SBE approved commencement of the rulemaking process for additions and revisions to the regulations pertaining to facilities for charter schools (Proposition 39). The 45-day public comment period concluded at 5:00 p.m. on March 5, 2007, and a public hearing was held at 1:00 p.m. on March 5, 2007.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION (Cont.)


At the March 2007 meeting, the SBE considered public comments and discussed the regulations, but postponed action to the next meeting. At the April 2007 meeting, the SBE amended the regulations and sent them out for a first 15-day public comment period in accordance with the APA. At the May 2007 meeting, the SBE adopted the regulations as amended and directed CDE staff to complete the rulemaking package and submit it to the OAL. 

The process of completing the rulemaking package necessitated obtaining from the Department of Finance (DOF) a completed Economic and Fiscal Impact Statement (Form 399). The DOF did not complete its consideration of the regulations until early July 2007, but concurred with the CDE’s assessment regarding economic and fiscal impact. Shortly after receiving the completed Form 399, CDE staff submitted the regulatory package to the OAL. 

Upon initial review, OAL staff noted that the statewide form specified in the proposed regulations had not been submitted, and indicated that the regulations would be disapproved unless the form were to be included with the package. OAL staff provided guidance on modification of other aspects of the regulatory package as well. Following consultation with SBE and OAL staff, the rulemaking package was withdrawn to incorporate necessary amendments.

At the September 2007 meeting, the SBE amended the proposed regulations in accordance with the recommendation of the CDE to address issues identified by OAL staff. The key amendments were as follows:

· All Sections. Amend the authority provision of all sections to incorporate Education Code Section 33031 under which the SBE is broadly empowered to adopt regulations that are not inconsistent with the laws of the state. This responds to public comments to the effect that the SBE lacks authority to adopt the proposed regulations.

· Section 11969.2(e)-(h) (Definitions). Amend and add based upon material drawn from the California School Accounting Manual (CSAM), an authoritative resource. 

· Section 11969.3(c) (Condition). Amend to eliminate a redundant subparagraph and to specifically reference the SBE waiver authority pursuant to Education Code sections 33050-53.

· Section 11969.7 (Charges for Facilities Costs). Amend based upon material drawn from the CSAM, an authoritative reference, as well as to clarify technically that the district’s facilities costs do not include the costs of any tangible items paid for by the charter school as adjusted for depreciation. 

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION (Cont.)


· Section 11969.8 (Reimbursement Rates for Over-Allocated Space). Amend to state that the per-ADA rate for over-allocated space is to be adjusted annually by the percentage change in charter school general-purpose entitlements calculated pursuant to EC section 47633. This more specific reference replaces a general reference to cost-of-living adjustments provided for school district revenue limits. The two are approximately equivalent from year to year.

· Section 11969.9(c)(1) (Written Facilities Request). Amend to specify the charter school’s operational (instead of instructional) calendar, so as to provide the district a more complete picture of the school’s use of the facility during the year. Also, amend to specify that a charter school provide information about a specific site of interest in addition to a general geographic area of interest. The former is a subset of the latter and provides the district more specific information with which to consider a facilities request.

· Section 11969.9(c)(3) (Facilities Request Form). Amend to specify that use of a statewide form will begin with facilities to be used in 2009-10. Also, amend to incorporate the form by reference. 

· Section 11969.10 (Mediation of Disputes). Amend to clarify that nothing in the article shall preclude disputes from being subject to mediation in accordance with the procedures set forth in the section.
· Section 11969.11 (Operative Date of Changes). Add to specify that the changes made to the article during 2007-08 shall become operative with the requests submitted by charter schools to the use of facilities in 2009-10.
The amended regulations were circulated for a second 15-day public comment period ending October 9, 2007.

	SUMMARY OF KEY ISSUES


Upon review of the comments received during the second 15-day public comment period, the CDE recommends that the SBE further amend the regulations and send them out for a third 15-day public comment period. The proposed amendments, in the context of the full regulatory package, are presented in Attachment 1. The principal feature of the amendments is elimination of a mandatory statewide form for facilities applications. Both school district and charter school representatives expressed opposition to the proposed form, and it therefore appears prudent to eliminate the form and pursue the matter as a separate rulemaking effort at a future time. The amendments also restore an inadvertently eliminated passage excluding furnishings and equipment acquired with non-district resources when establishing reasonable equivalence of facilities. 

	FISCAL ANALYSIS (AS APPROPRIATE)


At the September 2007 meeting, the SBE was provided a revised Economic and Fiscal Impact Statement (Form 399) reflecting the amendments then proposed by the CDE. In regard to local agency costs, the revised statement continued to conclude that the proposed regulations “do not result in costs mandated by the state since these regulations are necessary to implement the voter approved Proposition 39.” 

In regard to state costs, the revised statement continued to conclude that the proposed regulations “potentially impose additional costs upon the State by creating a negligible increase in workload…[that] would be absorbed within existing Department of Education resources.”

The set of amendments now proposed does not materially alter the conclusions set forth in the Economic and Fiscal Impact Statement.

	ATTACHMENT(S)


Attachment 1: Third 15-Day Title 5 Regulations, Facilities for Charter Schools 

(23 Pages)

Attachment 2: Draft Final Statement of Reasons (60 Pages)
· The SBE has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined; text proposed to be deleted is displayed in strikeout. 

· The 15-Day text proposed to be added is displayed in “bold underline”; text proposed to be deleted is displayed in “bold strikeout”.

· The second 15-day text proposed to be added is displayed in “double underline”; text proposed to be deleted is displayed in “double strikeout”.

· The third 15-day text proposed to be added is displayed in “shading with underline”; text proposed to be deleted is displayed in “shading with strikeout”.

Title 5. EDUCATION

Division 1. California Department of Education

Chapter 11. Special Programs

Subchapter 19. Charter Schools

Article 3. Facilities for Charter Schools

§ 11969.1. Purpose and Stipulation.

(a) This article governs provision of facilities by school districts to charter schools under Education Code section 47614.

(b) If a charter school and a school district mutually agree to an alternative to specific compliance with any of the provisions of this article, nothing in this article shall prohibit implementation of that alternative, including, for example, funding in lieu of facilities in an amount commensurate with local rental or lease costs for facilities reasonably equivalent to facilities of the district.
NOTE: Authority cited: Sections 33031 and 47614(b), Education Code. Reference: Section 47614, Education Code.

§ 11969.2. Definitions.

(a) Average Daily Classroom Attendance. As used in Education Code section 47614(b), "average daily classroom attendance," or "classroom ADA," is average daily attendance (ADA) for classroom-based apportionments as used in Education Code section 47612.5. "In-district classroom ADA" is classroom ADA attributable to in-district students. Nothing in this article shall prohibit a school district from allowing a charter school to include nonclassroom-based ADA in average daily classroom attendance, but only:

(1) to the extent of the instructional time that the students generating the nonclassroom-based ADA are actually in the classroom under the direct supervision and control of an employee of the charter school; and

(2) if the school district and charter school agree upon the time(s) that facilities devoted to students generating nonclassroom-based ADA will be used.
(b) Operating in the School District. As used in Education Code section 47614(b), a charter school is "operating in the school district" if the charter school meets the requirements of Education Code section 47614(b)(5) regardless of whether the school district is or is proposed to be the authorizing entity for the charter school and whether the charter school has a facility inside the school district's boundaries.

(c) In-district Students. As used in Education Code section 47614(b), a student attending a charter school is an "in-district student" of a school district if he or she is entitled to attend the schools of the school district and could attend a school district-operated school, except that a student eligible to attend the schools of the school district based on interdistrict attendance pursuant to Education Code section 46600-46611 et seq. or based on parental employment pursuant to Education Code section 48204(f)(b) shall be considered a student of the school district where he or she resides.

(d) Contiguous. As used in Education Code section 47614(b), facilities are "contiguous" if they are contained on the school site or immediately adjacent to the school site. If the in-district average daily classroom attendance of the charter school cannot be accommodated on any single school district school site, contiguous facilities also includes facilities located at more than one site, provided that the school district shall minimize the number of sites assigned and shall consider student safety. In evaluating and accommodating a charter school’s request for facilities pursuant to Education Code section 47614, the charter school’s in-district students must be given the same consideration as students in the district-run schools, subject to the requirement that the facilities provided to the charter school must be contiguous. If a school district’s preliminary proposal or final notification presented pursuant to subdivisions (f) or (h) of section 11969.9 does not accommodate a charter school at a single school site, the district’s governing board must first make a finding that the charter school could not be accommodated at a single site and adopt a written statement of reasons explaining the finding.

(e) Furnished and Equipped. As used in Education Code section 47614(b), a facility is "furnished and equipped" if it includes all the reasonably equivalent furnishings and equipment necessary to conduct classroom-based instruction (i.e., at a minimum, desks, chairs, and blackboards) and to provide for student services that directly support classroom instruction as found in the comparison group schools established under section 11969.3(a), and if it has equipment that is reasonably equivalent to that in the comparison group schools. “Equipment” means property that does not lose its identify identity when removed from its location and is not changed materially or consumed immediately (e.g., within one year) by use. Equipment has relatively permanent value, and its purchase increases the total value of a Local Educational Agency’s (LEA’s) physical properties. Examples include furniture, vehicles, machinery, motion picture film, videotape, furnishings that are not an integral part of the building or building system, and certain intangible assets, such as major software programs and (as applicable) consistent with the use of the terms furnishings and equipment in the California School Accounting Manual (CSAM), excluding furnishings and equipment acquired with non-district resources. Furnishings and equipment acquired for a school site with non-district resources are excluded when determining reasonable equivalence.

(f) General Fund. As used in Education Code section 47614(b)(1), “general fund” means the main operating fund of the LEA. It is used to account for all activities except those that are required to be accounted for in another fund. In keeping with the minimum number of funds principle, all of an LEA's activities are reported in the general fund unless there is a compelling reason to account for an activity in another fund. An LEA may have only one general fund.


(g) Unrestricted Revenues. As used in Education Code section 47614(b)(1), “unrestricted revenues” are those funds whose uses are not subject to specific constraints and that may be used for any purposes not prohibited by law. Restricted revenues are those funds received from external sources that are legally restricted or that are restricted by the donor to specific purposes. Programs funded by a combination of restricted and unrestricted sources will be accounted for and reported as restricted. Funds or activities that are not restricted or designated by the donor, but rather by the LEA's governing board, will be accounted for and reported as unrestricted. 


(h) Facilities Costs. As used in Education Code section 47614(b)(1), “facilities costs” are those activities concerned with keeping the physical plant open, comfortable, and safe for use and keeping the grounds, buildings, and equipment in working condition and a satisfactory state of repair. These include the activities of maintaining safety in buildings, on the grounds, and in the vicinity of schools. This includes plant maintenance and operations, facilities acquisition and construction, and facilities rents and leases. 

NOTE: Authority cited: Sections 33031 and 47614(b), Education Code. Reference: Sections 46600-46611et seq., 47612.5, 47614, and 48204, Education Code.

§ 11969.3. Conditions Reasonably Equivalent.

The following provisions shall be used to determine whether facilities provided to a charter school are sufficient to accommodate charter school students in conditions reasonably equivalent to those in which the students would be accommodated if they were attending public schools of the school district providing facilities, as required by Education Code section 47614(b).

(a) Comparison Group.

(1) The standard for determining whether facilities are sufficient to accommodate charter school students in conditions reasonably equivalent to those in which the students would be accommodated if they were attending public schools of the school district providing facilities shall be a comparison group of school district-operated schools with similar grade levels. If none of the district-operated schools has grade levels similar to the charter school, then the comparison group of schools shall be all of the district-operated schools that serve any of the grade levels served by the charter school. When a comparison group includes schools that do not serve similar grade levels, a contiguous facility within the meaning of subdivision (d) of section 11969.2 shall be a an existing facility that is most consistent with the needs of students in the grade levels served at the charter school. The district is not obligated to pay for the modification of an existing school site to accommodate the charter school’s grade level configuration.
(2) The comparison group shall be the school district-operated schools with similar grade levels that serve students living in the high school attendance area, as defined in Education Code section 17070.15(b), in which the largest number of students of the charter school reside. The number of charter school students residing in a high school attendance area shall be determined using in-district classroom ADA projected for the fiscal year for which facilities are requested.

(3) For school districts whose students do not attend high school based on attendance areas, the comparison group shall be three schools in the school district with similar grade levels that the largest number of students of the charter school would otherwise attend. For school districts with fewer than three schools with similar grade levels, the comparison group shall be all schools in the school district with similar grade levels.

(4) Although If a charter school’s grade level configuration is different from the configuration of the district’s schools, the district is not obligated to pay for the modification of a an existing school site to accommodate the charter school’s grade level configuration. However, nothing in this article shall preclude the district from entering into an agreement with the charter school to modify a an existing school site, with the costs of the modifications being paid exclusively by the charter school or by the school district, or paid jointly by the district and the charter school.
(b) Capacity.

(1) Facilities made available by a school district to a charter school shall be provided in the same ratio of teaching stations (classrooms) to ADA as those provided to students in the school district attending comparison group schools. School district ADA shall be determined using projections for the fiscal year and grade levels for which facilities are requested. Charter school ADA shall be determined using in-district classroom ADA projected for the fiscal year and grade levels for which facilities are requested. The number of teaching stations (classrooms) shall be determined using the classroom inventory prepared pursuant to California Code of Regulations, title 2, sSection 1859.30 1859.31 of Title 2 of the California Code of Regulations, adjusted to exclude classrooms identified as interim housing. “Interim housing” means the rental or lease of classrooms used to house pupils temporarily displaced as a result of the modernization of classroom facilities, as defined in California Code of Regulations, title 2, section 1859.2, and classrooms used as emergency housing for schools vacated due to structural deficiencies or natural disasters portables.
(2) If the school district includes specialized classroom space, such as science laboratories, in its classroom inventory, the space allocation provided pursuant to paragraph (1) of subdivision (b)(1) shall include a share of the specialized classroom space and/or a provision for access to reasonably equivalent specialized classroom space. The amount of specialized classroom space allocated and/or the access to specialized classroom space provided shall be determined based on three factors: 

(A) the grade levels of the charter school’s in-district students;

(B) the charter school’s total and shall be commensurate with the in-district classroom ADA of the charter school. ; and

(C) the per-student amount of specialized classroom space in the comparison group schools.
(3) The Sschool districts shall allocate and/or provide access to non-teaching station space commensurate with the in-district classroom ADA of the charter school and the per-student amount of non-teaching station space in the comparison group schools. Non-teaching station space is all of the space that is not identified as teaching station space or specialized classroom space and includes, but is not limited to, administrative space, kitchen, multi-purpose room, and play area space. If necessary to implement this paragraph, the district shall negotiate in good faith with the charter school to establish time allocations and schedules so that educational programs of the charter school and school district are least disrupted.
(4) Space allocated to a charter school may be shared with school district-operated programs. Sharing arrangements may involve use of a space by a charter school and a school district-operated program at the same time or at different times.

(c) Condition.

(1) All of the factors listed below shall be used by the school district and charter school to determine whether the condition of facilities provided to a charter school is reasonably equivalent to the condition of comparison group schools. Condition is determined by assessing such factors as age (from latest modernization), quality of materials, and state of maintenance.
(A) School site size.

(B) The condition of interior and exterior surfaces.

(C) The condition of mechanical, plumbing, electrical, and fire alarm systems.

(C)(D) The conformity condition of mechanical, plumbing, electrical, and fire alarm systems, including conformity to applicable codes.

(D)(E) The availability and condition of technology infrastructure.

(E)(F) The suitability condition of the facility as a safe learning environment including, but not limited to, the suitability of lighting, noise mitigation, and size for intended use.

(F)(G) The manner in which the facility is furnished and equipped condition of the facility’s furnishings and equipment.

(G)(H) The condition of athletic fields and/or play area space.
(2) Notwithstanding subdivision paragraph (1) of subdivision (c), at a charter schools established through the conversion from at an existing public school site as described in pursuant to Education Code sections 47605(a)(2), 52055.5, 52055.55, or 52055.650, the condition of the facility previously used by the school district at the conversion site shall be considered to be reasonably equivalent to the condition of school district facilities for the first year the charter school uses the facility. During its first year of operation, the charter school shall be subject to charges for pro rata costs pursuant to section 11969.7, but shall not be subject to reimbursement for over-allocated space pursuant to section 11969.8.
(d) Additional Provisions Relating to a Charter School Established at an Existing Public School Site.

The following provisions apply only to a charter school established at an existing public school site pursuant to Education Code sections 47605(a)(2), 52055.5, 52055.55, or 52055.650 and that operated at the site in its first year pursuant to paragraph (2) of subdivision (c). 

(1) The school site, as identified in the school’s charter, shall be made available to the school for its second year of operation and thereafter upon annual request pursuant to Education Code section 47614. The district is entitled to charge the charter school pro rata costs for the school site pursuant to section 11969.7, and the district is entitled to receive reimbursement for over-allocated space from the charter school pursuant to section 11969.8, except as provided in paragraph (3).

(2)(A) If, by material revision of the charter, the location of a charter school is changed, or if one or more additional sites are approved pursuant to Education Code section 47605(a)(4), then the school is entitled to request and the district shall provide for the use of facilities by the school in accordance with the revised charter, Education Code section 47614, and the provisions of this article.
(B) If the charter school was established pursuant to Education Code section 47605(a)(2), the district shall change the school’s attendance area only if a waiver is first secured from the State Board of Education (SBE) pursuant to Education Code sections 33050-53 of the requirement in Education Code section 47605(d)(1) that the school continuously give admission preference to students residing in the former attendance area of the school site.

(C) If the charter school was established pursuant to Education Code sections 52055.5, 52055.55, or 52055.650, the district shall relocate the school or change the school’s attendance area only if a waiver is first secured from the State Board of Education SBE pursuant to Education Code sections 33050-53 of the provision of statute binding the school to the existing school site.

(D) If a school district decides to change a charter school’s attendance area as provided in subparagraphs (B) or (C), and if the decision occurs between November 1 and June 30 and becomes operative in the forthcoming fiscal year, then the space allocated to the charter school is not subject to reimbursement for over-allocated space pursuant to Ssection 11969.8 in the forthcoming fiscal year.

(3) If, by February 1 of its first year of operation, a charter school notifies the district that it will have over-allocated space in the following fiscal year, the space identified is not subject to reimbursement for over-allocated space pursuant to section 11969.8 in the following year or thereafter, and the district is entitled to occupy all or a portion of the space identified. To recover space surrendered to the district pursuant to this paragraph, a charter school must apply to the district. An application to recover surrendered space shall be evaluated by the district in accordance with the provisions of this article.
NOTE: Authority cited: Sections 33031 and 47614(b), Education Code. Reference: Sections 33050-53, 47605, 47614, 52055.5, 52055.55, and 52055.650, Education Code.

§ 11969.4. Operations and Maintenance.

(a) Facilities and furnishings and equipment provided to a charter school by a school district shall remain the property of the school district.

(b) The ongoing operations and maintenance of facilities and furnishings and equipment is the responsibility of the charter school. Projects eligible to be included in the school district deferred maintenance plan established pursuant to Education Code section 17582 and the replacement of furnishings and equipment supplied by the school district in accordance with school district schedules and practices, shall remain the responsibility of the school district. The school district may require that the charter school shall comply with school district policies regarding the operations and maintenance of the school facility and furnishings and equipment, except to the extent variation is approved by the district. However, school districts may not require the charter schools to need not comply with policies in cases where actual school district practice substantially differs from official policies.

NOTE: Authority cited: Sections 33031 and 47614(b), Education Code. Reference: Section 47614, Education Code.

§ 11969.6. Location.

A school district may satisfy the requirements of Education Code section 47614 by providing facilities that are located outside the school district's boundaries, subject to other provisions of this article and subject to the restrictions on location of charter schools established in Education Code sections 47605 and 47605.1. No school district is required to provide facilities that are located outside the school district's boundaries to a charter school.

NOTE: Authority cited: Sections 33031 and 47614(b), Education Code. Reference: Sections 47605, 47605.1, and 47614, Education Code.

§ 11969.7. Charges for Facilities Costs.

If tThe school district may charges the charter school a pro rata share of its facilities costs for the use of the facilities., tThe pro rata share amount shall not exceed (1) a per-square-foot amount equal to those school district facilities costs that the school district pays for with unrestricted general fund revenues from the district’s general fund, as defined in sections 11969.2(f) and (g) and hereinafter referred to as “unrestricted general fund revenues,” described on pages 203-1 and 305-1 of Part I of the 2001 edition in Procedures 105 and 305 of the California School Accounting Manual (CSAM) (at www.cde.ca.gov/fiscal/sacs/csam http://www.cde.ca.gov/fg/ac/sa), divided by the total space of the school district times (2) the amount of space allocated by the school district to the charter school. The following provisions shall apply to the calculation of the pro rata share of facilities costs:
(a) For purposes of this section, facilities costs that the school district pays with unrestricted general fund revenues includes those costs associated with plant maintenance and operations, facilities acquisition and construction, and facilities rents and leases, as defined in section 11969.2(h).on page 81 of Part II of the 2001 edition in Procedure 325 of the California School Accounting Manual (CSAM) (at www.cde.ca.gov/fiscal/sacs/csam http://www.cde.ca.gov/fg/ac/sa). For purposes of this section, facilities costs also includes:

(1) the contributions from unrestricted general fund revenues to the school district’s Ongoing and Major Maintenance Account (Education Code section 17070.75), Routine Restricted Maintenance Account (Education Code section 17014), and/or deferred maintenance fund, 

(2) costs paid from unrestricted general fund revenues for projects eligible for funding but not funded from the deferred maintenance fund, and

(3) costs paid from unrestricted general fund revenue for replacement of facilities-related furnishings and equipment, that have not been included in paragraphs (1) and (2) subdivisions (a)(1) and (a)(2), according to school district schedules and practices. 

For purposes of this section subdivision, facilities costs do not include any costs that are paid by the charter school, including, but not limited to, costs associated with ongoing operations and maintenance. The value and the costs of any tangible items paid for by the charter school shall be adjusted in keeping with a customary depreciation schedule for each item.
(b) For purposes of this section, the cost of facilities shall include debt service costs.

(c) "Space allocated by the school district to the charter school" shall include a portion of shared space where a charter school shares a campus with a school district-operated program. Shared space may includes but is not limited to those facilities needed for the overall operation of the campus, whether or not used by students. The portion of the shared space to be included in the "space allocated by the school district to the charter school" shall be calculated based on the amount of space allocated for the exclusive use of the charter school compared to the amount of space allocated to the exclusive use of the school-district-operated program.

(d) The per-square-foot charge shall be determined using actual facilities costs in the year preceding the fiscal year in which facilities are provided and the largest amount of total space of the school district at any time during the year preceding the fiscal year in which facilities are provided.

(e) The per-square-foot charge shall be applied equally by the school district to all charter schools that receive facilities under this article, and, beginning in 2008-09, each a charter school using school district facilities pursuant to Education Code section 47614 shall report the per-square-foot charge it is paying in the current fiscal year to the California Department of Education (CDE). The per-square-foot charge information (as applicable) shall be included in the any notification each the charter school makes to the CDE by June 1 pursuant to Education Code section 47630.5(b). The CDE shall post the per-square-foot amounts reported by charter schools on its publicly accessible Web site. The CDE shall offer the opportunity to each school district to provide explanatory information regarding its per-square-foot charge and shall post any information received. 
(f) If a school district charges a charter school for facilities costs pursuant to this article, and if the district is the charter school’s authorizing entity, the facilities are not substantially rent free within the meaning of Education Code section 47613, and the district may only charge for the actual costs of supervisorial oversight of the charter school not to exceed 1 one percent of the school’s revenue.
NOTE: Authority cited: Sections 33031 and 47614(b), Education Code. Reference: Sections 17014, 17070.75, 47613, 47614, and 47630.5, Education Code.

§ 11969.8. Reimbursement Rates for Over-Allocated Space.

(a) Space is considered to be over-allocated if (1) the charter school's actual in-district classroom ADA is less than the projected in-district classroom ADA upon which the facility allocation was based and (2) the difference is greater than or equal to a threshold ADA amount of 25 ADA or 10 percent of projected in-district classroom ADA, whichever is greater. The per-pupil rate for over-allocated space shall be equal to the statewide average cost avoided per pupil set pursuant to Education Code section 42263 for 2005-06, adjusted annually thereafter by the CDE by the cost-of-living adjustment provided for school district revenue limits annual percentage change in the general-purpose entitlement to charter schools calculated pursuant to Education Code section 47633, rounded to the next highest dollar, and posted on the CDE Web site. The reimbursement amount owed by the charter school for over-allocated space shall be equal to (1) this rate times the difference between the charter school's actual in-district classroom ADA and the projected in-district classroom ADA upon which the facility allocation was based, less (2) this rate times one-half the threshold ADA. For purposes of this subdivision, the actual in-district classroom ADA shall be determined using the report submitted pursuant to Ssection 11969.9(i)(l) in conjunction with the second principal apportionment under Education Code section 41601.

(b) A charter school must notify the school district when it anticipates that it will have over-allocated space that could be used by the school district. Upon notification by a charter school that the charter school anticipates having over-allocated space, a school district may elect to use the space for school district programs. The school district must notify the charter school whether or not it intends to use the over-allocated space within 30 days of the notification by the charter school. If the school district notifies the charter school that it intends to use all or a portion of the over-allocated space, payments for over-allocated space and pro rata share payments shall be reduced accordingly beginning at the time of the school district notification to use the space. If the school district notifies the charter school that it does not intend to use the space, the charter school must continue to make payments for over-allocated space and pro rata share payments. The school district may, at its sole discretion, reduce the amounts owed by the charter school.

(c) With respect to charter schools established at existing public school sites pursuant to Education Code sections 47605(a)(2), 52055.5, 52055.55, or 52055.650, the provisions of this section are limited by the applicable provisions of subdivisions (c) and (d) of section 11969.3.
NOTE: Authority cited: Sections 33031 and 47614(b), Education Code. Reference: Sections 41601, 42263,  47605, 47614, 47633, 52055.5, 52055.55, and 52055.650, Education Code.

§ 11969.9. Procedures and Timelines for the Request for, Reimbursement for, and Provision of, Facilities.
(a) A charter school must be operating in the school district as defined in Education Code section 47614 before it submits a request for facilities. A new or proposed new charter school is operating within the school district and, therefore, eligible to request facilities for a particular fiscal year only if it submitted its charter petition to a local education agency pursuant to Education Code sections 47605, 47605.5, 47605.6, or 47605.8 on or before November 15 1 of the fiscal year preceding the year for which facilities are requested. A new charter school is entitled to receive be allocated and/or provided access to facilities only if it received receives approval of the petition before March 15 of the fiscal year preceding the year for which facilities are requested.

(b) To receive facilities during a particular fiscal year, a charter school must submit a written facilities request to the school district by October on or before November 1 of the preceding fiscal year. However, a new charter school, defined as a charter school that did not receive funds pursuant to Education Code section 47633 in the fiscal year preceding the fiscal year for which facilities are requested, must submit its written facilities request before January 1 of the preceding fiscal year. In the absence of a successful local school bond measure, a charter school making a request for facilities under this article in compliance with the procedures and timelines established in this section shall be entitled to receive facilities beginning on November 8, 2003.
(c)(1) The written facilities request consists of must include:

(A) reasonable projections of in-district and total ADA and in-district and total classroom ADA, based on ADA claimed for appointment apportionment, if any, in the fiscal year prior to the fiscal year in which the facilities request is made, adjusted for expected changes in enrollment in the forthcoming fiscal year;

(B) a description of the methodology for the projections;

(C) if relevant (i.e., when a charter school is not yet open or to the extent an operating charter school projects a substantial increase in in-district ADA), documentation of the number of in-district students meaningfully interested in attending the charter school that is sufficient for the district to determine the reasonableness of the projection, but that need not be verifiable for precise arithmetical accuracy;

(D) the charter school's instructional operational calendar;

(E) information regarding the district school site and/or general geographic area in which the charter school wishes to locate; and

(F) information on the charter school's educational program, if any, that is relevant to assignment of facilities.

(2) Projections of in-district ADA, in-district classroom ADA, and the number of in-district students shall be broken down by grade level and by the school in the school district that the student would otherwise attend.

(3)(A) Until subparagraph (B) becomes operative, Sschool School districts may require the charter school to submit its facilities request containing the information specified in subdivisions (c) paragraphs (1) and (2) on a form available from the California Department of Education CDE and developed in consultation with the Advisory Commission on Charter Schools (ACCS) or another form specified by the school district. School districts may also require the charter school either to distribute a reasonable number of copies of the written facilities request for review by other interested parties, such as parents and teachers, or to otherwise make the request available for review.

(B) Beginning with the facilities to be used in 2008-092009-10, the charter school shall submit its facilities request containing at least the information specified in paragraphs (1) and (2) of subdivisions (c)(1) and (c)(2) on a form (with instructions)made available (and periodically revised) by the CDE following prepared for that purpose in consultation with the ACCS and the Office of Public School Construction, and entitled “Application for the Use of School District Facilities by a Charter School Pursuant to Education Code Section 47614,” (dated September 2007), which is incorporated by reference. The CDE shall post and maintain the form and the instructions for completing the form on its publicly accessible Web site. A facilities request that is submitted on the form specified in this subparagraph is a complete request, provided that the form is filled out in accordance with the instructions and that at a minimum any attachments specified required in the instructions are concurrently submitted.

(C) Unless the CDE posts the form described in subparagraph (B) by October 1, 2007, subparagraph (A) shall continue to be operative for facilities to be used in 2008-09.

(d) The school district shall review the projections and provide the charter school a reasonable opportunity to respond to any concerns raised by the school district regarding the charter school’s projections of in-district and total ADA and in-district and total classroom ADA and, on or before December 1, express any objections in writing and state the projections the district considers reasonable. If the district does not express objections in writing and state its own projections by the deadline, the charter school’s projections are no longer subject to challenge, and the school district shall base its offer of facilities on those projections.
(e) On or before January 2, the charter school shall respond to any objections expressed by the school district and to the district’s projections provided pursuant to subdivision (d). The charter school shall reaffirm or modify its previous projections as necessary to respond to the information received from the district pursuant to subdivision (d). If the charter school does not respond by the deadline, the district’s projections provided pursuant to subdivision (d) are no longer subject to challenge, and the school district shall base its offer of facilities on those projections.

(f) On or before February 1, The the school district shall prepare in writing a preliminary proposal regarding the space to be allocated to the charter school and/or to which the charter school is to be provided access. At a minimum, the preliminary proposal shall include (1) the projections of in-district classroom ADA on which the proposal is based, (2) the specific location or locations of the space, (3) all conditions pertaining to the space, including a draft of any proposed agreement pertaining to the charter school’s use of the space, and (4) the associated projected pro rata share amount and a description of the methodology used to determine that amount provide the charter school a reasonable opportunity to review and comment on the proposal. The district shall also provide the charter school a list and description of the comparison group schools used in developing its preliminary proposal, and a description of the differences between the preliminary proposal and the charter school’s facilities request as submitted pursuant to subdivision (b)offer.
(g) On or before March 1, the charter school shall respond in writing to the school district’s preliminary proposal made pursuant to subdivision (f), expressing any concerns, addressing differences between the preliminary proposal and the charter school’s facilities request as submitted pursuant to subdivision (b), and/or making counter proposals.

(h) On or before April 1, having reviewed any concerns and/or counter proposals made by the charter school pursuant to subdivision (g), the school district shall submit in writing a final notification of the space offered to the charter school. The notification shall include a response in writing to the charter school’s concerns and/or counter proposals (if any). The notification shall 

(e) The school district must provide a final notification of the space offered to the charter school by April 1 preceding the fiscal year for which facilities are requested. The school district notification must specifically identify:

(1) the teaching station, specialized classroom space, and non-teaching station space offered for the exclusive use of the charter school and the teaching station, specialized classroom space, and non-teaching station space to which the charter is to be provided access on a shared basis with district-operated programs;

(2) for shared space, the arrangements for sharing;

(3) the in-district classroom ADA assumptions for the charter school upon which the allocation is based and, if the assumptions are different than those submitted by the charter school pursuant to subdivision (e), a written explanation of the reasons for the differences;

(4) the specific location or locations of the space;

(5) all conditions pertaining to the space;
(4)(6) the pro rata share amount; and

(5)(7) the payment schedule for the pro rata share amount, which shall take into account the timing of revenues from the state and from local property taxes.

(f)(i)The charter school must notify the school district in writing whether or not it intends to occupy the offered space. This notification must occur by May 1 or 30 days after the school district notification pursuant to subdivision (h), whichever is later. The charter school's notification can be withdrawn or modified before this deadline. After the deadline, if the charter school has notified the school district that it intends to occupy the offered space, the charter school is committed to paying the pro rata share amount as identified. If the charter school does not notify the school district by this deadline that it intends to occupy the offered space, then the space shall remain available for school district programs and the charter school shall not be entitled to use facilities of the school district in the following fiscal year.

(g)(j) The space allocated to the charter school by the school district (or to which the school district provides the charter school access) must be furnished, equipped and available for occupancy by the charter school for a period of at least seven ten working days prior to the first day of instruction of the charter school. For good cause, the period is subject to reduction by the school district, but to no fewer than seven working days.
(h)(k) The school district and the charter school shall negotiate an agreement regarding use of and payment for the space. The agreement shall contain at a minimum, the information included in the notification provided by the school district to the charter school pursuant to subdivision (e)(h). In addition, if required by the school district, the agreement shall provide that the charter school shall:

(1) Maintain The charter school shall maintain general liability insurance naming the school district as an additional insured to indemnify the school district for damage and losses for which the charter school is liable. The school district shall maintain first party property insurance for the facilities allocated to the charter school. ; and/or 
(2) Comply The charter school shall comply with school district policies regarding the operations and maintenance of the school facility and furnishings and equipment.

(3) A reciprocal hold-harmless/indemnification provision shall be established between the school district and the charter school.

(4) The school district shall be responsible for any modifications necessary to maintain the facility in accordance with Education Code section 47610(d) or 47610.5.
(i)(l) The charter school must report actual ADA to the school district every time that the charter school reports ADA for apportionment purposes. The reports must include in-district and total ADA and in-district and total classroom ADA. The charter school must maintain records documenting the data contained in the reports. These records shall be available on request by the school district.

(j) The charter school and the school district may negotiate separate agreements and/or reimbursement arrangements for specific services not considered part of facilities costs as defined in Section 11969.7. Such services may include, but are not limited to, the use of additional space and operations, maintenance, and security services.

(k) Notwithstanding any of the other provisions of this section, a charter school and the school district may mutually establish different timelines and procedures than provided in this section. A school district may establish timelines as much as two months earlier than provided in this section provided that (1) it notify charter schools of the changes, (2) it does not change the dates for submission of facility requests, and (3) charter schools have the same amount of time to respond to the school district's offer of space.

NOTE: Authority cited: Sections 33031 and 47614(b), Education Code. Reference: Sections 47605, 47605.5, 47605.6, 47605.8, 47610, 47610.5, and 47614, Education Code.

§ 11969.10. Procedures and Timelines for Dispute Resolution Regarding Facilities for Charter SchoolsMediation of Disputes.
(a) A charter school has standing to initiate the dispute resolution process established in this section only if one of the following conditions applies.

(1) The charter school believes it filed a facilities request in accordance with Education Code section 47614 and this article, but that the school district did not meet its obligations by the deadlines specified in subdivisions (d), (e), or (f) of section 11969.9. Initiation of the dispute resolution process for this purpose must occur not later than ten working days following the deadline alleged to have been missed.

(2) The charter school believes the facilities offer it was provided pursuant to subdivision (h) of section 11969.9 does not comply with Education Code section 47614 or this article. Initiation of the dispute resolution process for this purpose must occur not later than April 15.

(3) The charter school believes the school district otherwise failed to comply with Education Code section 47614 or this article.

(b) A school district has standing to initiate the dispute resolution process established in this section only if the school district believes the charter school has failed to comply with Education Code section 47614 or this article.

(c) If a school district is also the authorizing entity of a charter school, disputes between the school district and the charter school regarding an alleged violation, misinterpretation, misapplication, or failure to comply with Education Code section 47614 or this article shall be resolved using the dispute resolution process identified in the school’s charter. If either party does not want to resolve the dispute in the manner identified in the school’s charter, or if the school district is not the charter school’s authorizing entity, then the following steps apply to resolve the dispute:

(1) The first step in the dispute resolution process is:

(A) If the charter school initiates the dispute resolution process, it shall bring the dispute before the school district’s governing board, and the district governing board shall respond within 30 days or at the conclusion of the governing board’s next regularly scheduled meeting at which the matter can be appropriately noticed for action, whichever is earlier. 

(B) If the school district initiates the dispute resolution process, it shall bring the dispute before the charter school’s governing authority as identified in the charter, and the school’s governing authority shall respond within 30 days or at the conclusion of the governing authority’s next regularly scheduled meeting at which the matter can be appropriately noticed for action, whichever is earlier. 

(C) If a school district governing board or charter school governing authority response pursuant to paragraph (1) of subdivision (c)(1) does not resolve the dispute, or if a response is not received within 30 days, the party initiating the dispute resolution process shall notify the other party (responding party) in writing that it intends to proceed with the second step of the dispute resolution process.

(2) The second step in the dispute resolution process If a dispute arises between a school district and a charter school concerning the provisions of Education Code section 47614 or this article, nothing in this article shall preclude the dispute is being subject to mediation in accordance with the procedures set forth in this section, but it is applicable only if agreeable to both parties. If mediation is not agreeable to both parties, the third step in the dispute resolution process applies. Mediation consists of the following:

(A)(a) The initiating party shall select a mediator, subject to the agreement of the responding party. If, though agreeing to mediation, the parties are unable to agree upon a mediator, the CDE shall be requested by the initiating party to appoint a mediator within seven days to assist the parties in resolving the dispute. The mediator shall meet with the parties as quickly as possible.

(B)(b) Within seven days of the selection or appointment of the mediator, the party initiating the dispute resolution process shall prepare and send to both the responding party and the mediator a notice of dispute that shall include the following information:

(i)(1) The name, address, and phone numbers of designated representatives of the parties;

(ii)(2) A statement of the facts of the dispute, including information regarding the parties’ attempts to resolve the dispute;

(iii)(3) The specific sections of the statute or regulations that are in dispute; and

(iv)(4) The specific resolution sought by the initiating party.

(C)(c) Within seven days of receiving the information specified in subparagraph (B) of paragraph (2) of subdivision (b)(c)(2)(B), the responding party shall file a written response.

(D)(i)(d)(1) The mediation procedure shall be entirely informal in nature. However, copies of exhibits upon which either party bases its case shall be shared with the other party. The relevant facts should shall be elicited in a narrative fashion to the extent possible, rather than through examination and cross-examination of witnesses. The rules of evidence will not apply and no record of the proceedings will be made.

(ii)(2) If an agreement is reached, the agreement shall be reduced to writing and shall be signed by the school district and the charter school. The agreement shall not set a precedent for any other case.

(iii)(3) If the school district and the charter school fail to meet within the specified time line, have not reached an agreement within 15 days from the first meeting held by the mediator, or if the mediator declares the parties at impasse, the mediation is terminated, and the parties proceed to the third step in the dispute resolution process.

(E)(e) The costs of the mediation are shall be divided equally by the two parties and paid promptly.

(3) The third and final step in the dispute resolution process is immediate resolution. Immediate resolution consists of the following:

(A) The party initiating the dispute resolution process shall request the CDE to immediately resolve the dispute. CDE, at its discretion, shall take either of the following actions, balancing in that decision its determination of the method that will be less expensive and more expeditious:

(i) Submit the matter to the Office of Administrative Hearings (OAH) for consideration and resolution by an administrative law judge.

(ii) Prepare within five working days a list of five charter school facility arbitrators. Beginning with the responding party, the parties shall alternatively strike names from the list until only one name remains. Striking names from the list shall occur within five days of the receipt of the list by the responding party. The initiating party shall contact the CDE regarding the selection of the arbitrator. Arbitration shall be scheduled and conducted as quickly as possible following the selection of the arbitrator.

(B) Prior to the administrative hearing or the arbitration, the parties shall meet to attempt to frame the issue or issues to be submitted to the administrative law judge or arbitrator, share all evidence, determine whether a court reporter is necessary, and attempt to settle the dispute, if possible.

(C) The administrative law judge or arbitrator shall hold an administrative hearing or arbitration concerning the dispute and render a decision. Both parties shall comply with the decision. The administrative law judge or arbitrator is empowered to include the award of any remedies he or she determines to be reasonable, proper, and in compliance with Education Code section 47614 and this article.

(D) Unless otherwise specified by the administrative law judge or arbitrator, all costs of the administrative hearing or arbitration, including, but not limited to, the fees of the OAH or the arbitrator’s fees, per diem, travel, and subsistence expenses, and the cost, if any, of a hearing room and transcription of the hearing, shall be divided equally by the school district and the charter school and paid promptly.

(E) Only after the administrative procedures established in this section have been exhausted may judicial review be sought regarding a dispute related to an alleged violation, misinterpretation, misapplication, or failure to comply with Education Code section 47614 or this article.

(F) If judicial review is sought of a decision rendered pursuant to subdivision (c)(3)(C), it shall be incumbent upon the party pursuing judicial review to establish conclusively that the decision does not comply with a provision of Education Code section 47614 or of this article. 
NOTE: Authority cited: Sections 33031 and 47614(b), Education Code. Reference: Section 47614, Education Code.
§ 11969.11 Operative Date of Changes.


The changes to this article made during 2007-08 shall become operative with the requests submitted by charter schools during 2008-09 for the use of facilities in 2009-10.

NOTE: Authority cited: Sections 33031 and 47614(b), Education Code. Reference: Section 47614, Education Code.
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UPDATE OF INITIAL STATEMENT OF REASONS

This document incorporates by reference the Initial Statement of Reasons. As noted here, certain changes have been incorporated in the regulations subsequent to the preparation of the Initial Statement of Reasons, including, but not limited to, changes that respond to public comments received.

The proposed regulations were developed by the California Department of Education (CDE) and recommended to the State Board of Education (SBE) based upon contributions received from a broadly based workgroup convened by the State Superintendent of Public Instruction. The workgroup included representatives of the Advisory Commission on Charter Schools, charter school organizations, county and district school administrators, school boards, certificated and classified employees, and parents. The workgroup was focused on revising the existing regulations pertaining to facilities to charter schools. 

Based upon information received during the 45-day public comment period (January 20, 2007, through March 5, 2007) and further consideration by the CDE, a first set of amendments was prepared and approved for a 15-day public comment period (April 19, 2007, through May 3, 2007). Subsequently, a second and a third set of amendments were prepared and approved for 15-day public comment periods. These sets of amendments included minor, technical changes, along with the following major changes (which have been consolidated for ease in review):

· All sections. Amend the authority provision of all sections to incorporate Education Code Section 33031 under which the SBE is broadly empowered to adopt regulations that are not inconsistent with the laws of the state. This responds to public comments stating that the SBE lacks authority to adopt the proposed regulations.

· Section 11969.1(b) (Purpose and Stipulation). Amend to include an example that illustrates the types of alternatives to specific compliance with the regulations that could be explored by charter schools and school districts. 

· Section 11969.2(d) (Definition of Contiguous). Amend to specify that if a school district’s preliminary proposal or final notification (i.e., facilities offer) does not accommodate a charter school at a single site, the district’s governing board must first make an appropriate finding and adopt a supporting statement of reasons. This addition ensures that the district’s compliance with the Ridgecrest decision is publicized. 

· Section 11969.2(e) (Furnished and Equipped). Amend to incorporate a definition of equipment reflecting the definition appearing on page 330-48 of the 2007 edition of the California School Accounting Manual (CSAM). The definition is used for consistency with accounting procedures generally used and understood by LEAs.

· Sections 11969.2(f)-(h) and 11969.7. (Charges for Facilities Costs). Amend to include in the definitions section of these regulations, the definitions of those general fiscal terms that are used in Procedures 105, 305, and 325 of the 2007 edition of the California School Accounting Manual (CSAM). Those definitions are used for consistency with accounting procedures generally used and understood by LEAs. Section 11969.7 has been amended to delete the incorporation of CSAM procedures by reference and to refer to the appropriate definition in sections 11969.2(f)-(h), as well as to clarify technically that the district’s facilities costs do not include the costs of any tangible items paid for by the charter school as adjusted for depreciation.

· Section 11969.3(a) (Definition of Comparison Group). Amend to clarify that if the district’s grade level configuration is different from the charter school’s, the district is to provide the charter school an existing facility that is most consistent with the charter school’s grade level configuration, but that the school district is not obligated to modify an existing facility to accommodate the charter school’s grade level configuration.

· Section 11969.3(b)(1) (Definition of Capacity). Amend to add a definition of “interim housing” that is excluded from the calculation of the ratio of teaching stations (classrooms) to average daily attendance (ADA). This change narrows the exclusion to interim housing for temporarily displaced students and emergency housing for schools vacated due to structural deficiencies or natural disasters.

· Section 11969.3(c) (Condition). Amend to eliminate a redundant subparagraoh and to specifically reference the SBE waiver authority pursuant to Education Code sections 33050-53.

· Section 11969.3(d)(2) (Additional Provisions Relating to a Charter School Established at an Existing Public School Site). Amend to harmonize the requirements of Education Code (EC) Section 47614 with the EC provisions related to these types of charter schools that bind the schools to a specific school site. Changes of attendance areas and relocations of these types of charter schools are allowed if waivers of the identified provisions are secured first. Also, if the attendance areas of this type of school is changed after the school has already submitted its facilities request (i.e., between November and June) to be effective the following fiscal year, the school is provided a one-year exemption from the requirement to reimburse the district for over-allocated space. Since any reduction in ADA may have resulted from the attendance area change made by the school district. 

· Section 11969.8(a) (Reimbursement Rates for Over-Allocated Space). Amend to fix in time (2005-06) the statewide cost-avoidance amount established by EC Section 42263 (which was $1,425 per pupil) and adjust it annually by the cost-of-living increase provided to charter school general-purpose entitlements pursuant to Education Code Section 47633.

· Section 11969.9(c)(1) (Contents of the Written Facilities Request). Amend as follows:

· Clarify that prior-year ADA, if any, will be the basis for facilities requests with adjustments for expected changes in enrollment;

· Clarify that documentation of the number of in-district students meaningfully interested in attending the charter school is sufficient to determine the reasonableness of the projection though the documentation need not be verifiable for precise arithmetical accuracy;

· Specify the charter school’s operational (instead of instructional) calendar, so as to provide the district a more complete picture of the school’s use of the facility during the year; and 

· Specify that the charter school provide information about a specific site of interest in addition to a general geographic area of interest, the former being a subset of the latter and providing the district more specific information with which to consider a facilities request.

· [Added in second set of amendments, and deleted in third set of amendments.] Section 11969.9(c)(3)(B) and (c)(3)(C) (Form for Facilities Requests). Amend to clarify that a request submitted on the designated form is a complete request, provided the form is properly filled out and necessary attachments are submitted, and to specify that use of the form will begin with requests for facilities to be used in 2009-10. The form is incorporated by reference because the length of the form will make it burdensome and expensive to reproduce as part of the printed regulation and because the form will be readily available on the CDE Web site. Further, the initiation of a new and complicated form may require technical editorial changes that might otherwise require a regulatory change if included verbatim in the regulation text. The form has been provided as an attachment to the regulations, so that the public may review and comment on the form.

· Section 11969.9(f) and (g) (Preliminary Proposal and Charter School Response to Preliminary Proposal). Amend to clarify that the preliminary proposal includes a draft of any proposed agreement pertaining to the charter school’s use of the space offered by the school district; to ensure that preliminary proposal ties back to the original facilities request, thereby forming the basis for dialogue and negotiation prior to issuance of the final notification; and to ensure that the charter school addresses differences between the preliminary proposal and its original submission.

· Section 11969.10 (Dispute Resolution). Delete the section, except for the provisions relating to mediation with the agreement of both parties with technical modifications. Upon further consideration, the State Board of Education concurs with the argument that the deleted provisions should be considered in a separate regulatory package.

· Section 11969.11 (Operative Date of Changes). Add to specify that the changes made to the article during 2007-08 shall become operative with the requests submitted by charter schools for the use of facilities in 2009-10.

Public comments received during the initial 45-day public comment period, as well as the first and second 15-day public comment periods, are summarized and addressed below. 

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL 45-DAY PUBLIC COMMENT PERIOD OF JANUARY 20, 2007 THROUGH MARCH 5, 2007
	Joan Mellea
	Parent, Los Altos Hills, California

	Christine Kuglen
	Parent, San Diego, California

	Mary Galvin
	Director of Operations, Ventura Charter School

	Douglas B. Lloyd
	Board Member, Willow Creek Academy

	Christine Ferris
	Principal, Our Community School


In separate messages, these five individuals described experiences associated with charter school facilities that explained their interest in the regulations. These descriptions did not directly comment on the proposed regulations. However, each individual then cited the following concerns and expressed support for amendments being proposed by the California Charter Schools Association (CCSA).

· Streamline the Dispute Resolution Process. “The proposed process for Dispute Resolution in Section 11969.10 is too cumbersome and should be simplified.”

Response. Upon further consideration, the SBE concurs with the argument that the dispute resolution provisions should be considered in a separate regulatory package, except for the provisions relating to mediation with the agreement of both parties. 

· Make documentation requirements for charter school facilities requests more explicit and allow charter schools to correct or amend their requests. “The Procedures and Timelines in Section 11969.9 should provide explicit documentation requirements for an application and allow for a school to correct or amend the application if a district finds it incomplete.”

Response. The proposed regulations already address this issue by creating a statewide form that all charter schools will use to make their facilities requests, and eliminating the existing authority for districts to establish their own forms. A complete application exists if the statewide form is properly filled out. Amendments to the proposed regulations ensure that this part of the regulatory package is clear and ensure that the school district and charter school are able to communicate with one another and negotiate on the basis of common understandings.

· Clarify the reference to the classroom inventory in determining the amount of space charter schools are allowed to use in district facilities. “The reference to the use of the classroom inventory in Section 11969.3, “Conditions Reasonably Equivalent,” needs greater clarity to ensure all district facilities in use are counted.”

Response. Upon further consideration, the CDE is proposing amendments that narrow the exclusion for interim housing under the current regulations. The amendments allow exclusion only of interim housing used to house pupils temporarily displaced as a result of the modernization of classroom facilities and classrooms used as emergency housing for schools vacated due to structural deficiencies or natural disasters.

· Ensure that conversion charter schools can remain at their original sites. “The sections clarifying the application of Proposition 39 Conversion Schools should ensure that a conversion school can continue to operate on the original site.”

Response. The proposed regulations already address this issue. The proposed regulations specify that charter schools created by conversion retain their conversion (original) sites upon annual request unless the charter is materially revised, an action which is initiated by the charter school. The requirement for an annual request (expression of desire) on the part of the charter school is required by statute. The regulations cannot supersede or be contrary to the statute. 

	Caprice Young
	President and Chief Executive Officer,

California Charter Schools Association


Various “areas of support” were cited, the purpose of which was to endorse certain aspects of the proposed regulations. The CCSA also expressed support for regulatory changes that would be offered by others relating to charter schools created by conversion. The CCSA letter and attachment cited the following concerns regarding the proposed regulations.

· Make documentation requirements for charter school facilities requests more explicit. “…[W]e suggest that the revisions provide explicit supporting documentation requirements that clearly recognize the limitation of the availability of supporting documentation one year in advance of the allocation of a facility and enrollment of the pupils.”

Response. The proposed regulations already address this issue by creating a statewide form that all charter schools will use to make their facilities requests, and by eliminating the existing authority for districts to establish their own forms. A complete application exists if the statewide form is properly filled out. Some amendments are being proposed to ensure that this part of the regulatory package is clear and to ensure that the school district and charter school are able to communicate with one another and negotiate on the basis of common understandings.

· Prohibit charter schools from being required to submit to school districts the names, addresses, and phone numbers of current or prospective students. Add the following sentence to the regulations: “A charter school shall not be required to submit the names, addresses, or phone numbers of current students or prospective students in order to support a request for facilities.” 

Response. In the case of Environmental Charter High School v. Centinela Valley Union High School District, the Court of Appeal ruled that a request for facilities could be found to be incomplete if it did not include foundational documentation by which the district could review the reasonableness of ADA projections. The Court of Appeal also noted that “directory information” about pupils (e.g., names, addresses, and telephone numbers) can be released for certain purposes, notwithstanding the plaintiff’s assertion that such information is confidential. The sentence proposed by the CCSA would be inconsistent with the Court of Appeal decision. 

However, amendments to the proposed regulations do address this issue by narrowing the circumstances under which foundational documentation is to be provided. Submission to the district of the names and addresses of meaningfully interested students and parents would be limited to new charter schools (that have no historical information on enrollment and attendance) and continuing schools to the extent of anticipated increases in enrollment. Required information would be limited to names and addresses, consistent with the statement of legislative intent in EC Section 49073.5 to “minimize” the release of telephone numbers “in the absence of express parental consent.” Names and addresses should be sufficient foundational information for school districts to determine the reasonableness of ADA projections.

· Establish different documentation requirements for new schools and for continuing schools. “…The regulations should also establish different documentation requirements for a charter school that is continuing, and therefore has certified Average Daily Attendance for the CDE, as opposed to a new charter school with no enrollment history to support its projects.”

Response. The proposed regulations already address this issue through the establishment of the statewide form. Within the form, different requirements can be established for new versus continuing schools. Amendments to the proposed regulations provide still further clarity on this issue.

· Require the school district to comment on the completeness of the whole of a charter school’s facilities request. “…[T]he proposed regulations allow for a charter school to address [the district’s] concerns about its [ADA] projections. However, [the proposal] does not require the district to comment on the completeness of other elements of the school’s application… [W]e request that [the proposed regulations] be further amended to allow a school a limited opportunity to cure and correct any alleged deficiencies if a district finds the application incomplete.”

Response. The proposed regulations are designed to spread out the workload associated with reviewing charter schools’ requests for facilities and developing preliminary proposals. As noted in the Initial Statement of Reasons, “ADA projections are arguably the most essential single element in creating offers of facilities. Thus, focusing attention on the ADA projections separate from all other aspects of a facilities request is appropriate.” Expanding the initial review of ADA projections to a full-scale review of the charter school’s complete facilities request (within one month of the request’s submission) would be contrary to the design objective of spreading out the workload. Amendments to the proposed regulations address this issue in part by ensuring that, at the time a preliminary proposal is made by a district, the district describes differences between the preliminary proposal and the charter school’s facilities request. In this way, the charter school will be able to address the differences when responding to the district’s preliminary proposal. The district will have the charter school’s supplementary information, if any, available prior to the issuance of the final notification.

· Eliminate “reasonable” as a modifier of “projections” in relationship to ADA projections. “We have also suggested deleting ‘reasonable’ to modify ‘projections’ on the list of application requirements. While we agree the projections must be ‘reasonable,’ the regulations provide a process for the district to evaluate the reasonableness of the projections. Therefore, the district should not be allowed to reject an application as ‘incomplete’ if projections and methodology are provided but it simply disagrees with the methodology.” [Note: The attachment supplied by the CCSA with the actual text of proposed changes does not appear to incorporate the change described.]

Response. The CCSA does not make a cogent argument. The statute specifies that ADA projections be “reasonable.” Moreover, the word “reasonable” is part of the existing regulation. Deleting the word “reasonable” would serve only to create potential confusion between the regulation and the statute.

· Modify the reference to the classroom inventory to ensure that all classrooms are counted in the calculation of available space. “…[T]he reference to [the classroom inventory] form must be modified to ensure that all district facilities that could be used as classrooms are counted for the purposes of the Proposition 39 assessment. While it may be considered largely technical, the suggested amendments…will provide the needed clarity on the use of the classroom inventory.” [Note: The actual text of the amendments proposed by the CCSA does not cover “all district facilities that could be used as classrooms.” Rather, the actual text continues to exclude “classrooms currently in use as interim housing portables.”]

Response. Upon further consideration, the CDE is proposing amendments that narrow the exclusion for interim housing under the current regulations. The amendments allow exclusion only of interim housing used to house pupils temporarily displaced as a result of the modernization of classroom facilities and classrooms used as emergency housing for schools vacated due to structural deficiencies or natural disasters.

· Require a charter school to be allocated space on a single school district site, unless there is no site physically large enough and irrespective of the charter school’s grade level configuration. “…[F]urther clarification is needed because some districts are not providing facilities to otherwise qualified charter schools unless they have ‘extra’ space, or if it would not cause any disruption to their current existing programs or services.” The CCSA proposes an amendment to specify that the charter school be accommodated on a single school district site unless “the district does not have a single site large enough to house the in-district pupils of the charter school.” The CCSA also proposes the addition of two sentences stating, “Schools districts may be required, among other things, to modify programs, change attendance boundaries, or allocate surplus facilities to accommodate a charter school in accordance with Education Code Section 47614 and this Article. The obligation to provide a contiguous school facility to a charter school shall not be impacted by the grade level configuration of the district school sites as compared to the charter school’s grade level configuration.”

Response. The existing regulation already specifies that a charter school be provided space at a single site unless the school cannot be “accommodated” at a single site. To narrow the reasons that a charter school cannot be accommodated to physical size of facilities goes beyond statute and the Ridgecrest court decision, and may lead to unintended consequences, such as the relocation of a program to that serves special students populations (e.g., continuation or special day classes). 

The first of the CCSA-proposed additional sentences is confusing and unclear as a regulation, in that it combines permissive (“may”) and mandatory (“required”) construction. It is ambiguous as to what body or what circumstances would compel a school district to “modify programs, change attendance boundaries, or allocate surplus facilities.” As to the issue of the charter school’s grade level configuration, this matter is already addressed in the proposed regulations, which add two new sentences on this topic stating, “If none of the district-operated schools has grade levels similar to the charter school, then the comparison group of schools shall be all of the district-operated schools that serve any of the grade levels served by the charter school. When a comparison group includes schools that do not serve similar grade levels, a contiguous facility within the meaning of subdivision (d) of section 11969.2 shall be a facility that is most consistent with the needs of students in the grade levels served at the charter school.”

· Separate the proposed dispute resolution regulations from the rest of the regulatory package. “In the prior adoption of the Proposition 39 regulations,…[t]he SBE took action to separate the dispute section from the rest of the regulations to avoid holing [sic] up the whole package as the dispute resolution issues were addressed. We encourage the SBE to do a similar separation in this process…”

Response. Upon further consideration, the SBE concurs with the argument that the dispute resolution provisions should be considered in a separate regulatory package, except for the provisions relating to mediation with the agreement of both parties.

· Streamline the proposed dispute resolution process and allow pursuit of litigation without first completing dispute resolution. “We suggest deleting references to steps that would require mutual agreement, and streamlining the process overall. Also,…many [charter schools] do not want to waive their right to judicial resolution.” 

Response. Upon further consideration, the SBE concurs with the argument that the dispute resolution provisions should be considered in a separate regulatory package, except for the provisions relating to mediation with the agreement of both parties.

	Jamie Maltz
	Palo Alto Resident


· Allow at-capacity districts to refuse to provide facilities to charter schools. “The charter regulations must provide for the ability of at-capacity school districts…to be able to petition OUT of provision of facilities when provision of those facilities can be shown to create a material harmful financial impact for the remaining district students, or when it creates potential for material displacement of students from neighborhood schools.”

Response. EC Section 47614 requires that a charter school be allowed to use school district facilities to the extent the charter school serves in-district students. Regulations cannot be used to create an exception from the statute, only to implement the statute. Moreover, were it not for the existence of the charter school, the district would be obligated to house the charter school’s in-district students, and the charter school is entitled to no more square footage per student than the district has available for the students in the district-run schools. 

The individual explains why the Palo Alto Unified School District would be adversely impacted by a charter school that would have a “NEW contiguous population.” However, the requirement to provide contiguous facilities to charter schools is a function of statute. The implementing regulations cannot contradict the statute.

· Provide the school district compensation for the incremental facility costs created by the charter school. “[T]he regulations should provide for the ability of school districts…to be compensated for incremental facility costs that are created solely through the creation of the charter school in that district.”

Response. Existing regulations provide for the school district to collect from the charter school a per-square-foot charge that reflects the district’s pro rata general fund costs for the facilities the charter school uses. It is unclear what “incremental facility costs” would include in addition to the costs already incorporated in the per-square-foot charge. Moreover, the creation of a charter school does not increase facility costs per se, as the district is only obligated to provide the use of facilities to the extent a charter school serves at least 80 in-district students, whom the district would have to house if the charter school did not exist.

· Require charter schools to consider non-cost locations. “The regulations also do not hold the charter accountable for attempting to locate itself in non-cost effective locations. (In other words, charters are not required to consider location costs and impacts at all in their process; they are shielded from consequences of their location decision.)…[T]he requirement that a school district provide space…would imply that the district would be renting or leasing new space for the charter at very cost prohibitive market rates…This very negative cost effect will be born (sic) by the non-charter district students, with no consequence or impact felt by the charter school that created the situation.”

Response. EC Section 47605(g) requires that charter petitioners provide “information regarding the proposed operation and potential effects of the school, including, but not limited to, the facilities to be utilized by the school.” Therefore, consideration of facilities implications is given by both charter petitioners and charter authorizers when charter petitions are under review, i.e., before the charter school is approved. Neither EC Section 47614 nor any other provision of statute (or of these regulations) requires a school district to rent or lease facilities for a charter school. A school district is obligated only to provide the use of facilities for in-district students served by the charter school. Thus, in the absence of the charter school, the district would still have costs for housing the affected students. Finally, it is unclear what location would truly be a “non-cost location.” Any facility in which the charter school locates will have some cost associated with it.

· Require charter schools to explain why they have located in a particular district. “And, a charter should be required to explain, evaluate and defend why it has chosen a particular district, over neighboring districts, particularly in the case where the district is a basic aid district that will incur negative financial impact, where other viable district alternatives exist.”

Response. The proposed regulations concern the provision of facilities to charter schools under EC Section 47614. This issue is beyond the scope of the regulatory authorization set forth in EC Section 47614(b)(6).

· Require a charter school to bear its fair share of the impact. “A charter school should be required to bear its fair share of the impact of its ability to create its own destiny, by reserving itself a space in any school district it chooses. It should be required to observe some of facility constraints that exist in that district, and to foot some portion of the incremental cost impact that the rest of the district will bear for implementing the charter in that district. Otherwise the entire brunt of the incremental cost is born (sic) by non-charter school children in that district. This is a severe tipping of the balance in favor of a charter school over the public school system.

“The charter schools should not be given the unfettered ability to ‘break’ a school district, and the public school district must be protected from the chartering (sic) petitioners’ ability to do so. Particularly in cases where the public school district is a proven effective district that serves the majority of residents of the community. Otherwise, the desires of a very small interest group, can trump and severely damage the delivery of public education to the majority.”

Response. Charter schools are part of the public school system. A charter school does not “create its own destiny.” Rather, a charter school exists because the charter has been approved by a school district (in over 90 percent of the cases), county office of education, or the State Board of Education. By law, charter schools are generally required to locate within the school districts that approve the charter, and facility issues are required to be addressed in every charter petition. The school district is empowered to charge the charter school for the pro rata general fund cost of the facilities the charter school is permitted to use under EC Section 47614. The school district is obligated to provide facilities for use by the charter school only to the extent the charter school serves in-district students. If the charter school did not exist, the district would be obligated to house the students who attend the charter school.

	Mary Lou Westmoreland
	PTSA President, Granada Hills Charter High School


· Treat conversion charter schools differently. “While start-up and conversion charter schools have many similarities, separate language needs to be crafted differentiating conversion charters located on a district facility from start-up charters. Conversion charter schools are schools of residence with geographic boundaries set by the sponsoring district.

Response. The proposed regulations do recognize essential differences in charter schools created by conversion. Specific regulations to address the unique circumstances of such schools is already incorporated. Moreover, the proposed amendments elaborate on the provisions related to charter schools created by conversion, including the issue of the former attendance area.

· Allow conversion charter schools to retain their original sites. “Language should be included to ensure that a conversion charter school can continue to operate on the original site.”

Response. The proposed regulations already allow charter schools created by conversion to retain their original sites by annual request, because the charter ties the school to a specific site. Such a charter school may be relocated only if the charter is first materially revised, an action that is initiated by the school.

· Do not permit conversion charter schools to be moved without consent. Language should be included that requires the mutual consent of both the conversion charter school and the sponsoring district if the conversion charter is to be moved to another site. 

Response. The proposed regulations already require that a charter school created by conversion is subject to relocation only after material amendment of the charter to specify a new location. A material amendment of the charter is developed by the charter school and then presented by the charter school to the charter authorizer.

· Limit oversight fees to one percent of revenue if pro rata charges are made. “If the sponsoring district assesses a pro-rata share charge to the charter school for its use of a district facility, language is needed that limits the sponsoring district’s oversight charge to up to one (1) percent.”

Response. The proposed regulations already address this issue. A proposed new subdivision (Section 11969.7(f)) states, “If a school district charges a charter school for facilities costs pursuant to this article, and if the district is the charter school’s authorizing entity, the facilities are not substantially rent free within the meaning of Education Code section 47613, and the district may only charge for the actual costs of supervisorial oversight of the charter school not to exceed 1 percent of the school’s revenue.”

	Lorraine Sparaco
	Palo Alto, California


· Address the special problems of basic aid districts. This individual discusses a specific matter involving the Palo Alto Unified School District, a basic aid district. The message suggests that creation of a new charter school could severely impact the district’s facilities situation. Although the message does not directly address any provision of the proposed regulations, it concludes with a general request: “I ask that you address the (possibly?) unintentional consequences of the current regulations as they impact basic aid districts.”

Response. EC Section 47614 makes no distinction between basic aid and non-basic aid school districts. All school districts are required to provide charter schools the use of facilities for the in-district students the charter schools serve. Regulations that implement the statute cannot be used to create an exemption from the statutory requirement for basic aid districts. 

	Granada Hills Charter High School

	Brian Bauer
	Executive Director

	Sonja Eddings Brown
	Governing Board President and Parent

	Steve Bourgouin
	Governing Board Teacher Member

	Adriana Coria
	Governing Board Classified Member

	Elizabeth Cox
	Governing Board Teacher Member

	Martin Eisen
	Governing Board Teacher Member

	Joan Lewis
	Governing Board Administrator Member

	Pat Mitchell
	Governing Board Teacher Member

	James W. Salin
	Governing Board Parent Member


This co-signed letter cites the following concerns:

· Treat conversion charter schools differently. “While start-up and conversion charter schools have many similarities, separate language needs to be crafted differentiating conversion charters located on a district facility from start-up charters. Conversion charter schools are schools of residence with geographic boundaries set by the sponsoring district.

Response. The proposed regulations do recognize essential differences in charter schools created by conversion. Specific regulations to address the unique circumstances of such schools is already incorporated. Moreover, the proposed amendments elaborate on the provisions related to charter schools created by conversion, including the issue of the former attendance area.

· Allow conversion charter schools to retain their original sites. “Language should be included to ensure that a conversion charter school can continue to operate on the original site.”

Response. The proposed regulations already allow charter schools created by conversion to retain their original sites by annual request, because the charter ties the school to a specific site. Such a charter school may be relocated only if the charter is first materially revised, an action that is initiated by the school.

· Do not permit conversion charter schools to be moved without consent. Language should be included that requires the mutual consent of both the conversion charter school and the sponsoring district if the conversion charter is to be moved to another site. 

Response. The proposed regulations already require that a charter school created by conversion is subject to relocation only after material amendment of the charter to specify a new location. A material amendment of the charter is developed by the charter school and then presented by the charter school to the charter authorizer.

· Limit oversight fees to one percent of revenue if pro rata charges are made. “If the sponsoring district assesses a pro-rata share charge to the charter school for its use of a district facility, language is needed that limits the sponsoring district’s oversight charge to up to one (1) percent, not the up to three (3) percent oversight charge for a ‘rent free’ facility.”

Response. The proposed regulations already address this issue. A proposed new subdivision (Section 11969.7(f)) states, “If a school district charges a charter school for facilities costs pursuant to this article, and if the district is the charter school’s authorizing entity, the facilities are not substantially rent free within the meaning of Education Code section 47613, and the district may only charge for the actual costs of supervisorial oversight of the charter school not to exceed 1 percent of the school’s revenue.”

· Allow conversion charter schools to request additional space. “Language should be included that allows conversion charter schools to request additional space for the facility as enrollment increases, especially due to residential students returning from private and other schools.”

Response. There is no need for permissive language to “allow” a charter school created by conversion to request additional space. Except with respect to its first year of operation, when a conversion site is considered to be reasonably equivalent housing for the charter school’s students, a conversion charter school is like any other charter school operating in the district. By statute, the school is entitled to the use of facilities for all in-district students. Permissive construction is generally not appropriate for regulations.

· Ensure that a conversion charter school is not penalized by a district’s decisions. “Language should be included that does not penalize a conversion charger school for declining enrollment due to a district’s decisions (i.e., boundary change or traveling student pattern changes that are determined by the sponsoring district).”

Response. This is problematic to address in regulations, as the concept of “penalizing” the conversion charter school is ambiguous, as is the remedy. For example, would the intent be to permit a conversion charter school to retain control of district space that it is not using? However, despite this ambiguity, amendments to the proposed regulations address this topic in part. Prior to altering the attendance area of a conversion charter school, a district would need to obtain a waiver of the statutory provisions binding the school to the attendance area. Through the waiver process, modification of the attendance area of a conversion charter school would be subject to review by the State Board of Education.

· Ensure that a conversion charter school receives an equitable amount of space. “Language should be included that assures an equitable ‘loading formula’ is used when allocating space to a conversion charter school.”

Response. A charter school created by conversion is entitled to the use of the same amount of space as any other charter school based upon the in-district students served. Conversion charter schools are exempted from reimbursement for over-allocated space for one year, which provides a fair opportunity to account for and respond to enrollment changes. 

	Pauline Navarro
	Parent, Palo Alto Unified School District


· Address the special problems of basic aid districts. This individual discusses how the creation of charter schools could severely impact the facilities situation in a basic aid district (presumably the Palo Alto Unified School District in particular). Although the message does not directly address any provision of the proposed regulations, it concludes with the following request: “Please consider adding regulations to this bill which specifically address the financial implications of Charter Schools on Basic Aid Districts.”

Response. EC Section 47614 makes no distinction between basic aid and non-basic aid school districts. All school districts are required to provide charter schools the use of facilities for the in-district students the charter schools serve. Regulations that implement the statute cannot be used to create an exemption from the statutory requirement for basic aid districts. 

	Stephanie Medrano Farland
	Senior Policy Analyst, California School Boards Association

	Richard L. Hamilton
	Associate General Counsel and Director, Education Legal Alliance, California School Boards Association

	Laura Walker Jeffries
	Legislative Advocate, Association of California School Administrators

	Sandy Silberstein
	Director of Governmental Affairs, California Association of Business Officials


In a joint letter, the above-listed individuals urged the SBE to “reject the proposed regulations beyond its authority” and “reject the proposed regulations which create unfair and unlawful burdens upon school districts.” The following specific objections were cited:

Do not modify the definition of “furnished and equipped” to include student services that directly support classroom instruction and to include a reference the California School Accounting Manual. The proposed regulations appear “to require school districts to provide front office equipment and additional, though undefined, support furnishings and equipment…[T]he provision exceeds the scope of section 47614 which focuses on housing charter school students rather than equipping a charter school program…

“This creates an unfunded cost obligation for school districts…[A] district would be required to incur additional debt on behalf of the charter school in order to meet this obligation and there would be no mechanism to recoup the interest payments from the charter school…

“…[T]he draft regulation’s citation to California School Accounting Manual does not offer any definition to the terms furnishing and equipment as used in this provision…” 

Response. The Initial Statement of Reasons notes that the proposed regulations divide the current reference in Section 11969.2(e) – “conduct classroom-based instruction” – into its two component parts, (1) conducting classroom instruction and (2) providing for students services that directly support classroom instruction. Both are essential and clearly within the scope of EC Section 47614. The commenters’ argument that the district would be required to provide the charter school a complete and separate set of front office equipment is without foundation. The charter school is entitled to the use (access to) equipment, but there is no requirement for a school district to purchase separate equipment for the charter school. The proposed regulations create no funding obligation that exceeds the statute itself. EC Section 47614 imposes the requirement that facilities be furnished and equipped. The reference to the California School Accounting Manual is clearly noted in the proposed regulations to be “as applicable.” While the CSAM does not have a precise definition of furnishings and equipment, it nonetheless contains information that is more comprehensive than the limited, partial list of examples appearing in the existing regulations.

· Delete the proposed regulations related to conversion charter schools. “…[T]he proposed language would provide conversion charters with rights to occupy specified facilities beyond that provided to start-up charters and even beyond that provided to other (non-charter) schools in a district…[A]ny effort to provide a separate set of regulations governing conversion charters is beyond the scope of the regulatory process...

“…Because the proposed regulations, in effect, eliminate the annual [facilities request] process for conversion charters by requiring districts to provide a particular site, this provision is invalid as in contravention of the statute’s express terms… 

“Requiring a district to maintain a conversion charter school on a particular site, allowing a district to move the charter school only if the charter school decides to change its charter, favors the conversion charters and means districts lose all discretion over the use of those school sites… These provisions also assume that regardless of whether the charter experiences declining enrollment, it would have primary rights over other charters or district programs to maintain the site.

“…Because the proposed regulations absolve conversion charter schools of the mandatory over-allocation fee, the provision is invalid as in conflict with the statute’s express terms…

“…The provision eliminating the over-allocation fee not only defies the statute’s

mandatory language but also provides tacit approval to these charter schools to submit excessive projections at cost to the district (lost space) without means of recovery...

“Because the regulations may not contravene the language of the statute, Commenters submit that the provisions of section 11969.3(d) are invalid and must be deleted.”

Response. The proposed regulations do not contravene statute and are not invalid. Rather, they harmonize the provisions of EC Section 47614 with other statutory provisions governing the creation of charter schools by conversion. The clear intent of the statutory scheme is for a charter school established by conversion to remain at its existing location and serve the same attendance area as existed at the time of conversion. The proposed regulations do not exempt these charter schools from reimbursement for over-allocated space, nor to the proposed regulations exempt these schools from the requirement to submit annual facilities requests. Rather, they affect only the timing of when the over-allocated space reimbursement initially applies. To apply over-allocated space reimbursement to a charter school immediately after conversion becomes operative would be an absurd result, just as it would to award such a school more space (than exists at the converted school site) when operation is initially commencing. The first year of operation is one in which neither such action takes place. The proposed regulations harmonize the statutes in a very reasonable fashion, deferring application of over-allocated space reimbursement for the initial year of operation, but requiring the charter school to report over-allocated space by February 1 of that initial year of operation. The district is entitled to occupy “all or a portion of the space identified.” Charter schools established by conversion are specifically subject to over-allocated space reimbursement after the first year of operation, and they are only allowed to recover surrendered space by application (evaluated in keeping with the provisions of the article). 

· Delete the proposed regulations regarding oversight fees. “[The] SBE has been given no authority to define the terms of section 47613 and its authority to implement regulations is limited to the delegation stated in section 47614…

“Because there has been no delegation to define terms contained within a statute other than section 47614, Commenters request that section 11969.7, subdivision (f), be deleted.”

Response. Section 11969.7(f) addresses the imposition of charges for facilities costs under EC Section 47614, defining such action as making the facilities “not substantially rent free.” The proposed regulation is properly within the rulemaking authority specified in EC Section 47614.

· Delete the proposed regulations requiring reciprocal indemnification. “Section 11969.9(k)(3) requires that a facility use agreement…contain a reciprocal indemnification provision…The grant of authority to SBE to adopt regulations…provides no indication that the voters authorized a shifting of liability to school districts…

“Therefore, proposed section 11969.9(k)(3) should be deleted.” 

Response. Through enactment of Proposition 39, the people established EC Section 47614 which contains a broad grant of rulemaking authority for the SBE, including authority for regulations “defining the procedures” that govern the provision of facilities to charter schools. This broad grant of rulemaking authority is clearly sufficient to cover adoption of paragraph (3) of subdivision (k) of Section 11969.9. The reciprocal hold-harmless/ indemnification provision is a solid business practice to ensure the security of the public’s investment in the facilities owned by the school district and used by the charter school.  

· Delete the dispute resolution provisions. “Section 11969.10 provides for a mandatory dispute resolution procedure that culminates…in either a hearing before the Office of Administrative Hearings (OAH) or arbitration. Limited review of the OAH or arbitrator decision is allowed…

“There is no indicia that the voters intended to vest SBE with the power to mandate an alternative dispute resolution that so dramatically undermines the right to access the courts…

“SBE has no authority to develop judicial standards of review or otherwise alter a party’s right to full access to the courts for redress of grievances…

“The alternative dispute resolution procedure which shifts property and program determinations from the elected school board to a hearing officer or arbitrator is an improper delegation…”

“The regulations as drafted do not provide for an absolute right to trial de novo, but instead, limit access to judicial review only if it is “conclusively established” that any decision rendered under these regulations do (sic) not comply with Education Code section 47614 or the proposed regulations…

“Because Proposition 39 does not require or even suggest alternative dispute resolution or otherwise require school districts or charter schools to take disputes through administrative hearing or arbitration, the proposed regulations create a State mandated activity…”

Response. Upon further consideration, the State Board of Education concurs with the argument that the dispute resolution provisions should be considered in a separate regulatory package, except for the provisions relating to mediation with the agreement of both parties.

· Delete the requirement that school districts give charter school’s in-district students the same consideration as students in the district-run schools, subject to the requirement that the facilities provided to the charter school must be contiguous. “The proposed language [in Section 11969.2(d)] that charter school in-district students ‘be give the same consideration as students in the district-run schools’ is not a measurable standards and fails as vague…

“…[T]he current language is sufficient to afford charter school students their fair share of school district facilities… Absent a clear and measurable standard, school districts are unduly burdened in the attempt to meet the requirements of law.” 

Response. The language in question comes from the Ridgecrest decision. It provides a clear and reasonable standard without dictating a specific outcome. It is not overly burdensome to implement.

· Delete the proposed regulations relating to lack of comparable schools [Section 11969.3(a)(1)] and to a charter school that has a different grade level configuration from the district [Section 11969.3(a)(4)]. “This provision [relating to lack of comparable schools], in effect, requires districts to reconfigure school sites to be reasonably equivalent to all grade levels offered by the charter school. If the charter school is K-8, in order to meet the “shall be contiguous” language…, the district would be required to reconfigure a site to be ‘reasonably equivalent’ for all grade levels……

“This provision unduly burdens school districts and unfairly advantages charter school students over district students…

“The proposed regulation [relating to a charter school that has a different grade level configuration for the district] also contains conflicting language as to whether modification of the district facility is required…

“Reconfiguring district facilities to house a charter school program does not serve the statutory end of providing ‘reasonably equivalent’ facilities to both district and charter school students…”

Response. In response to this comment, the proposed amendments make clear that when no school of the district serves grade levels similar to the charter school’s, a contiguous facility is an existing facility that is most consistent with the charter school’s grade levels. Moreover, the proposed amendments make clear that a school district is not obligated to pay for modification of any school site to accommodate a charter school’s grade level configuration. 

· Reconsider the proposed regulation related to Web posting of per-square-foot charges [Section 11969.7(e)]. “The purpose of posting [per-square-foot charges] is unclear and would seem to encourage charter schools to ‘shop’ for districts with a lower fee…

“…[B]ecause charter schools report the information to CDE, school districts have no opportunity to correct errors or otherwise explain the pro-rata calculation except by offer such explanation through CDE. Districts have no choice but to defend themselves or otherwise correct errors in reporting by responding with an explanation. As such, the reporting requirements create mandated costs both for charter schools and school districts.”

Response. The Initial Statement of Reasons explains the proposed Web posting of per-square-foot charges as follows: “The workgroup process revealed considerable variation in per-square-foot charges. This proposed change allows for public scrutiny of the variations at virtually no cost.” The speculation that charter schools would use the information to “shop” among districts is without foundation. In almost all cases, a charter school is bound by statute to remain located in a single school district for the life of the school. The per-square-foot charge is an easily discernable figure easily reported by charter schools when reporting other information by statute. School districts are offered the opportunity to provide explanatory information if necessary. The cost to districts for preparation and submission of voluntary information would be minor and likely of a one-time nature, as the reasons for a school district having a disproportionately high or low per-square-foot charge would probably remain relatively stable from year to year. Regulations adopted to implement EC Section 47614 do not create reimbursable mandates, because the statute was enacted by initiative. Costs associated with implementation of initiatives are not reimbursable under the state Constitution. 

· Increase the time districts have to review charter schools’ ADA projections [Section 11969.9(a), (b), and (d)]. “The proposed regulations do not provide school districts with sufficient time to review and evaluate a charter school’s projections,…unduly burdening school districts...[T]he due date for charter application [should] be pushed back to October 1 (current deadline) and the response date for districts [should] be extended to January 1 to allow sufficient opportunity to review and analyze the applications.”

Response. The proposed regulations spread out the workload associated with reviewing charter school facility requests. It is not unreasonable for a school district to review only a charter school’s ADA projections in one month. Moving the submission deadline for charter school facilities requests to October 1 would likely result in less accurate projections, and moving the initial response deadline for districts from December 1 to January 1 would further disrupt the regulatory plan to spread out the workload. 

· Reconsider the proposed regulations that create mandated costs. “The proposed regulations create significant reimbursable state mandated costs…furniture and equipment under the expanded definition proposed at 11969.2(e)…lost reimbursement for over-allocation of space under 11969.3(c)(2) and 11969.8(c)…lost oversight fees under 11969.7(f)…indemnification of charter schools for charter school sue of site under 11969.9(k)(3)…reconfiguration of district schools (sic) sites under 11969.9(k)(4) and 11969.3(a)(1), (4)…[p]ublic reporting as required by 11969.7(e)…unreasonably short period to respond to charter school projections under 11969.9(a), (b), (d)…dispute resolution and any subsequent litigation…[T]he costs associated with compliance will be recoverable by districts across the State.”

Response. Regulations adopted to implement EC Section 47614 do not create reimbursable mandates, because the statute was enacted by initiative. Costs associated with implementation of initiatives are not reimbursable under the state Constitution. It should also be noted that, upon further consideration, the SBE concurs with the argument that the dispute resolution provisions should be considered in a separate regulatory package, except for the provisions relating to mediation with the agreement of both parties.

	M. Magdalena Carrillo Mejia
	Superintendent, Sacramento City Unified School District


· Eliminate the requirement to give the charter school’s in-district students the same consideration as students in the district-run schools, subject to the requirement that the facilities provided to the charter must be contiguous [Section 11969.2(d)]. “By imposing a requirement that charter school facilities must in all cases be contiguous, the proposed regulations would ‘oversimplify and (sic) difficult and complex process’. They could also force a school district to place its own schools in non-contiguous facilities even where to do so would not be a fair sharing of school district facilities…”

Response. EC Section 47614 states that facilities charter schools are allowed to use “shall be contiguous.” The regulations cannot be contrary to the statute.

· Eliminate the additional provisions related to charter schools established by conversion [Section 11969.3(d)]. “The provisions…impermissibly exceed the scope of Proposition 39.

“…[Permitting] a conversion charter school – but not the school district in which the charter school is located – to change the charter school’s location….[violates] traditional property rights, the plain language of Proposition 39…, and plain good sense…”

Response. The proposed regulations relating to charter schools created by conversion harmonize EC Section 47614 with other provisions of statute. The statutory scheme for such schools clearly binds them a particular location. The proposed regulations allow the relocation of the schools provided other statutory requirements are addressed or waived.

· Provide more time for school districts to review charter schools’ ADA projections [Section 11969.9(d)]. “…For a large school district…, this requirement would be a daunting one, particularly as few charter schools in our experience to date understand what information is required…”

Response. The proposed regulations provide one month for school districts to review charter schools’ ADA projections. For operating charter schools, this task is relatively simple given the actual enrollment and ADA history. For start-up schools (which will not be operative for many months), additional time will not be likely to increase the accuracy of the information submitted.

· Clarify what happens if there is no agreement on ADA projections [Section 11969.9(e). “The regulations fail to state…which party’s enrollment projections may be relied on in the event of a dispute at this point.”

Response. The proposed regulations separate and focus attention on ADA projections early in the process of considering charter school facilities requests. However, the parties are not necessarily required to reach agreement. In its preliminary proposal, the school district indicates the ADA projection on which the proposal is based.

· Extend the timeline for development of preliminary proposals [Section 11969.9(f). ”…This change will force school districts to finalize all the information that will be included in their final offers two months earlier than previously required…These regulations will effectively compress the time to complete tasks that previously took six months…into three months…[F]or a district of [Sacramento’s] size, these change will be extremely burdensome.”

Response. The proposed regulations create a new timeline for consideration of charter school facilities requests that spreads out the workload and focuses attention early on ADA projections, which is often a major issue. The requirement that preliminary proposals include all conditions applicable to school sites being offered for use by charter schools is essential to enable the schools to evaluate the proposals.

· Do not require submission of preliminary proposals to charter schools that have yet to be approved [Section 11969.9(f)]. “…[A] charter school would be eligible for facilities even if its charter is granted as late as March 15. Therefore, the proposed February 1st date [for presentation of preliminary proposals] may require a school district to make a preliminary facilities offer to a charter school whose petition has not yet been granted… It is not stated clearly in the proposed regulations that a district can make a preliminary facilities offer that is conditional upon the granting of the petition…”

Response. At the point where preliminary proposals are required, a school district may have a small number of charter petitions (typically no more than one) still undecided. For the district to proceed under the assumption that the petition will be approved does not appear overly burdensome. The school would be entitled to the use of facilities if it is approved. It appears evident on its face that a “preliminary” proposal can be presented to the petitioners for a still pending charter school. A specific provision to that effect is not necessary.

· Revise the specification of elements in the final notification [Section 11969.9(h)(5)]. “…[Requiring] the school district to specify ‘all conditions pertaining to the space’ in their final offers…could be interpreted to mean that facilities use agreements must be implemented at the time of the final offer, which would create undue administrative burdens for school districts.”

Response. The proposed regulations require that a school district’s final notification “specifically identify…all conditions pertaining to the space.” This requirement is distinct from the actual “agreement regarding use of and payment for the space,” which is covered in Section 11969.9(k). The facility use agreement is negotiated and is necessarily, therefore, executed after the charter school’s notification that it intends to occupy the offered space, pursuant to Section 11969.9(i).

· Eliminate the dispute resolution provisions [Section 11969.10]. “The dispute resolution procedures…constitute unwarranted interference with the relationships between charter schools and school districts.

“…[T]hese changes accomplish, in one fell swoop, an astonishing deprivation of a local school board’s rights to allocate use of its own facilities…[Charter schools] may force school districts into binding arbitration resulting, perhaps time and time again, in facilities being allocated as arbitrators, not local school boards, see fit…

“…[T]he dispute resolution procedures are time-consuming and unnecessary. The vast majority of school districts and charter schools have amicably resolved facilities allocations issues in the past five years…without such dispute resolution mechanisms, and will continue to do so in the future…”

Response. Upon further consideration, the SBE concurs with the argument that the dispute resolution provisions should be considered in a separate regulatory package, except for the provisions relating to mediation with the agreement of both parties.

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE FIRST 15-DAY PUBLIC COMMENT PERIOD OF APRIL 19, 2007 THROUGH MAY 3, 2007

COMMENTS EXPRESSING CONCERNS OR OBJECTIONS

	Thomas G. Duffy
	Legislative Director, Coalition for Adequate School Housing


· Objects to the requirement for local governing board adoption of a finding and written statement of reasons if a charter school cannot be accommodated at a single site, because it is an unfunded mandate, is too cumbersome, and interferes with local authority related to facilities. Section 11969.2(d).

Response. The fact that preparation of a finding and statement of reasons is not a reimbursable mandate is a function of state constitutional provisions and is beyond the control of the SBE. The SBE is unable to identify an “alternative, less labor intensive” method for accomplishing the regulation’s purpose, which is (in major part) to ensure the local governing board members make a fully informed decision that is consistent with law, and to ensure that the governing board members’ rationale is fully disclosed to the whole of the school community. The SBE does not believe that the proposed regulations interfere with the “legal authority” for local governing boards to make decisions regarding district facilities in any way that exceeds reasonable implementation of EC Section 47614 (Proposition 39) and other applicable provisions of statute.

· States that provisions related to conversion charter schools should be studied further. Section 11969.3(d)(2).

Response. The regulations in question harmonize provisions of statute related to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). A conversion charter school unarguably has a direct and immediate relationship to the site that is the subject of the conversion effort, which typically requires petition signatures from the site’s permanent teachers. Contrary to the implication that the regulations would create an obstacle to moving a conversion charter school to an alternative location, the regulations in fact do just the opposite. The regulations set forth the way in which a district may relocate a conversion charter school to an alternate site, should that become necessary, while ensuring that relevant statutes are respected, not overlooked. Further study is not necessary.

· Provides comments on regulations not amended. The California School Accounting Manual (CSAM) includes references to equipment, but does not define furnishings. The staffs of the SBE and the State Allocation Board (SAB) need to “work together to coordinate their respective charter school facilities regulations.”

Response. As noted by the commenter, these provisions were not the subject of the amendments. Setting that aside, however, the definition of equipment in the CSAM includes a cross-reference to furnishings that is illuminating in regard to the regulations. The SBE does not know of any direct conflict between the proposed regulations and regulations that have been adopted by the SAB. That said, EC Section 47614 (Proposition 39) and the state bond acts administered by the SAB are different by nature, and some differences in implementing regulations should be expected.

	Gregory L. McNair
	Chief Administrative Officer, Charter Schools Division

Los Angeles Unified School District


· States that restricted funds should be included in determining pro rata charge paid by charter schools. 

Response. EC Section 47614 limits the pro rata charge to facilities costs paid with “unrestricted general fund revenues.” Inclusion of unrestricted funds by regulation would be contrary to the statute.

· States that the oversight fee for charter schools is inadequate. 

Response. This comment concerns the policy issue of the adequacy of the oversight fee for charter schools allowed by statute and the costs of oversight. It is clearly beyond the scope of the regulations.

· States that the timeline proposed in the regulations is unrealistic. Section 11969.9.

Response. The proposed timeline is a compromise that balances the time needed for charter schools to determine and provide accurate projections of average daily attendance (ADA), with the time needed for districts to evaluate those projections (and other aspects of charter schools’ facilities requests) and prepare their preliminary proposals and final offers. Moving the timeline back to September would result in less accurate ADA projections and could result in more, not less, work for districts and charter schools. Essentially any timeline will be challenging for a large district with numerous active charter schools. However, such a district would typically have more staff assigned to the work.

· States that “need and merit” should be taken into account in prioritizing facility use. 

Response. EC Section 47614 (Proposition 39) applies broadly to all charter schools in a district. Other provisions of statute identify distinguishing characteristics of conversion charter schools. None of the statutes provides for categorization of charter schools by a district based on “need and merit.” [Arguably, by setting a minimum threshold of academic achievement for renewal, EC Section 47607 may have created a merit-related provision.] Therefore, as with as an earlier comment by the commenter, this is viewed as a policy issue that is beyond the scope of the regulations.

· States that conversion charter school sites should remain district-manageable assets. Section 11969.3(d).

Response. The regulations harmonize provisions of statute related to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). A conversion charter school unarguably has a direct and immediate relationship to the site that is the subject of the conversion effort, which typically requires petition signatures from the site’s permanent teachers. Contrary to the implication that the regulations would create an obstacle to management of a conversion charter school site as an asset of the district, the regulations in fact do just the opposite. The regulations set forth the way in which a district may, for example, relocate a conversion charter school to an alternate site, should that become necessary, while ensuring that relevant statutes are respected, not overlooked. The regulations also provide specifically for payments for over-allocated space in the event a conversion charter school does not relinquish to the district in a timely manner any square footage (beyond a reasonable target) that exceeds the square footage to which the school is entitled based on the ADA served. 

	Ken Burt
	Liaison Program Coordinator, California Teachers Association


· States that the CTA’s previous comments were not addressed. The California Teachers Association previously sent a letter dated March 1, 2007. To date the Department has failed to respond to these comments.

Response. Though the commenter’s letter was dated March 1, 2007, it was not delivered until March 6, 2007, after the close of the 45-day public comment period. Moreover, it should be noted that the comments were similar to comments that had been submitted by others (and to which responses were made). The comments related to such matters as dispute resolution (which was addressed in the amendments), the definitions of contiguous and of furnished and equipped, reconfiguration of a school site (which was addressed in the amendments), conversion charter schools, public reporting of district’s per-square-foot charges, oversight fee, timelines, conditions pertaining to space, reciprocal indemnification, and modification of facilities by a district. 

· Questions aspects of the process followed. Following the March 2007 meeting of the SBE, a meeting was scheduled of interested parties with the SBE’s Executive Director. After that there were some modifications of the regulations. However, it was disturbing that the some changes were more regressive and appeared for the first time.

Response. The SBE’s Executive Director is at liberty to call meetings of interested and concerned parties at his discretion. At the SBE meeting on April 17, 2007, the CDE provided a specific proposal for amendments of the regulations and circulation for a 15-day public comment period in accordance with the APA. The SBE approved the CDE recommendation. The 15-day public comment period for amended regulations is prescribed in the APA. The rulemaking process has been appropriately followed.

· States that the regulations are unnecessary and overreaching and, thus, inconsistent with the APA. At the on April 17, 2007 SBE meeting the California Teachers Association indicated that the regulations were unnecessary and overreaching to the point of constituting legislation not regulation. It was also asserted that since inadequate time continued to be provided to discuss the issues that each and every change to these regulations were in violation of the requirements of the APA.

Response. Adoption of the regulations is discretionary with the SBE. The opinion of the CTA that the regulations are unnecessary was clearly articulated and, thus, considered by the SBE. The regulations are not “overreaching.” EC Section 47614 (Proposition 39) states in broad terms the people’s assignment (through the initiative process) of discretionary authority to the SBE to “adopt regulations implementing [the charter school facility provisions of Proposition 39], including but not limited to defining [specified terms], as well as defining the procedures and establishing timelines for the request for, reimbursement for, and provision of, facilities.” The SBE has allocated sufficient time for consideration of the regulations. As evidence of this fact, (1) substantial written materials have been provided to the members of the SBE (both expressing support and expressing concern and/or opposition) through the public comment process established by the APA; (2) concerns have been summarized and draft responses presented, (3) limited time has been provided at SBE meetings in January, March, and May for oral summarizing of points; and (4) essentially unlimited time was provided for presentations at a public hearing held on March 5, 2007, although no one took advantage of the public hearing opportunity. The SBE, with the assistance of the CDE, has faithfully followed the provisions of the APA in considering and acting upon the regulations.

· Questions the necessity of the regulations. 

Response. The regulations are proper as to form and are consistent with the broad grant of regulatory authority expressed in EC Section 47614 (Proposition 39). One of the purposes of review of regulations by the OAL (once adopted by the SBE, but prior to their becoming operative) is an independent determination of the regulations’ necessity and of the authority of the SBE to adopt them. If the OAL determines that any provision of these regulations fails to meet the test of necessity or exceeds the grant of regulatory authority, the provision will be turned back to the SBE with a specific expression of reasons for the determination. The OAL will be provided the full compendium of materials submitted to the SBE, including the arguments of the CTA challenging necessity and authority.

· Discusses dispute resolution. In explaining the amendment to remove all required parts of the dispute resolution proposal, the SBE indicates that such provisions should be considered in a separate regulatory package. However, the reason this section should be deleted is that it is beyond the scope of authority.

Response. The SBE does not concede that dispute resolution is beyond the scope of the broadly stated regulatory authority established in EC Section 47614(b). However, as the required parts of the dispute resolution proposal have been deleted, there is no need to address this issue further at this time.

· States that exemplification of alternatives is unnecessary. Section 11969.1(b).

Response. This subdivision incorporates a broad overarching concept in the body of regulations that does not currently exist. The necessity for the addition is its illustrative nature. 

· States that adoption of a finding and written statement of reasons reflects a selective reading of the Ridgecrest decision and reaches beyond the scope of the regulatory authority. Section 11969.2(d).

Response. The language included in the regulation pertaining to a district’s evaluation and accommodation of a charter school’s request is extracted from the Court of Appeal’s own summarization of a critical point within the Ridgecrest decision. The decision states, “In summary, we conclude a school district's exercise of its discretion in responding to a Proposition 39 facilities request must comport with the evident purpose of the Act to equalize the treatment of charter and district-run schools with respect to the allocation of space between them. That is, we interpret ‘reasonably equivalent’ and ‘shared fairly’ to mean that, to the maximum extent practicable, the needs of the charter school must be given the same consideration as those of the district-run schools, subject to the requirement that the facilities provided to the charter school must be ‘contiguous.’” The language of the regulation is a fair summary of the court’s holding in the Ridgecrest decision. In regard to the provision for a finding and written statement of reasons, the regulation does not exceed the broadly stated statutory authorization. EC Section 47614 (Proposition 39) specifically states that the implementing regulations include (and are not limited to) “procedures…for the request for, reimbursement for, and provision of, facilities.” Adoption of a finding and written statement of reasons is a reasonable procedure for ensuring compliance with statute as interpreted by the Court of Appeal. As the content of a finding and statement of reasons is an essential prerequisite to local decision making, public disclosure of that content should impose minimal (if any) cost.

· States that the provision relating to material change of the charter of a conversion charter school exceeds the scope of regulatory authority. Section 11969.3(d)(2).

Response. Enactment of EC Section 47614 (Proposition 39) did not negate other provisions of statute related to charter schools. This regulation harmonizes provisions of statute related to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). A conversion charter school unarguably has a direct and immediate relationship to the site that is the subject of the conversion effort, which typically requires petition signatures from the site’s permanent teachers. The distinction related to conversion charter schools is a function of statute, not these regulations. The regulations ensure that that all relevant statutes are respected, and none is overlooked. The regulations do not exceed the scope of the regulatory authority, which broadly covers implementation of EC Section 47614 (Proposition 39).

· States that the provision related to waiver of a statutory provision in order to change a conversion charter school’s attendance area exceeds the scope of regulatory authority and conflicts with statute. Section 11969.3(d)(2)(B) and (C).

Response. Enactment of EC Section 47614 (Proposition 39) did not negate other provisions of statute related to charter schools. This regulation harmonizes provisions of statute related to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). A conversion charter school, which is typically created only by petitions signed by the school site’s permanent teachers, is required by statute to grant admission preference to students residing in the “former attendance area” of the school site. This is an ongoing requirement. The regulations ensure that this statutory requirement is properly accounted for in facility-related transactions of the district, including redrawing of attendance areas or relocation of the conversion charter school to an alternate site. The regulations ensure that all relevant statutes are respected, and none is overlooked. The regulations do not exceed the scope of the regulatory authority, which broadly covers implementation of EC Section 47614 (Proposition 39).

· States that the provision related to over-allocated space reimbursement for conversion charter schools exemplifies favoritism and is overreaching. Section 11969.3(d)(2)(D).

Response. As discussed above, statute (not these regulations) establish distinguishing characteristics of conversion charter schools. This regulation effectively establishes reasonable conditions under which a conversion charter school is subject to over-allocated space reimbursement. If a district wishes to both (1) change a conversion charter school’s attendance area and/or relocate the school to another site and (2) be eligible to collect over-allocation reimbursement in the forthcoming year, the regulation harmonizes relevant statutory provisions by placing time constraints on the district’s actions. Establishing timelines is specifically mentioned in the broad grant of rulemaking authority set forth in EC Section 47614 (Proposition 39). Moreover, the SBE is given specific authority to establish reimbursement rates for over-allocated space, and has already established a provision for no reimbursement if over-allocated space is below a specified threshold. For these reasons, this regulation is properly within the broadly stated scope of the rulemaking authority.

· States that the timeline is unworkable. Section 11969.9(b).

Response. The proposed timeline is a compromise that balances the time needed for charter schools to determine and provide accurate projections of average daily attendance (ADA) and to respond to district concerns, proposals, and offers, with the time needed for districts to evaluate the charter schools’ projections (and other aspects of the schools’ facilities requests) and prepare their preliminary proposals and final offers. Moving the timeline back would result in less accurate ADA projections and could result in more, not less, work for districts and charter schools. Essentially any timeline will be challenging for districts with numerous active charter schools. However, typically such districts are larger and have more staff assigned to the work.

· States that the mandatory reciprocal hold-harmless/indemnification provision is unnecessary and overreaching. Section 11969.9(K)(1) and (3).

Response. The identified provision was not changed in the amended regulations. Setting that aside, however, the reciprocal hold-harmless/indemnification provision was identified in the workgroup process as a responsible practice to protect the public investment in the facilities used by the charter school, the employees (and volunteers) who work in the facilities, and the school children who attend school in the facilities, whether enrolled in the charter school or in a district-run program. Thus, there is adequate justification to include a requirement for the reciprocal provision in this regulation. It is certainly related to the provision of facilities within the meaning of EC Section 47614(b)(6). If there is mutual agreement that the reciprocal provision is unneeded in a specific instance, Section 11969.1(b) would allow the district and charter school not to establish it. In some instances, the provision may not be necessary in a locally funded charter school, for example. In a locally funded charter school, the school’s finances are integrated in the district’s budget, and the school does not have a separate account in the county treasury. Approximately one-third of the state’s charter schools are locally funded.

· States that a regulation is needed pertaining to highest and best use of facilities. Due to the confusing and sometimes unclear language, and giving preferences to one type of charter school over another, language is needed to clarify that local districts maintain authority for the highest and best use of facilities. 

Response. The regulations are not unclear. To the extent conversion charter schools are recognized as having different characteristics from other charter schools, this is a function of statute, not the regulations. School district governing boards have responsibility for the facilities owned by the district, but they must act within the context of statutory constraints, including EC Section 47614 (Proposition 39). The regulation suggested is unnecessary.

· Argues that the regulations are one-sided and overreach. I am hard pressed to recall a more one-sided, contentious process. These overreaching regulations will cause a lot of difficulty for local school districts and those students under their care and authority.

Response. The regulations were developed based upon the contributions of a broadly based workgroup. There was never an expectation that the workgroup would reach a complete consensus, nor could the workgroup members be required to do so. A similarly composed workgroup was consulted in the development of the regulations adopted in 2002. The 2002 rulemaking record documents that the regulatory proposals pursued at that time generated substantial support and substantial opposition, much the same situation that is confronted with the current rulemaking package. Some of the matters included in the proposed regulations now being proposed were matters of consensus in the workgroup, others were not. The CDE has endeavored to present the SBE a regulatory proposal that combines some technical and relatively non-controversial changes with some substantive changes addressing contentious issues that have arisen during the years the existing regulations have been operative. The CDE believes the proposals are fair and appropriate, and that they balance the interests of districts and charter schools in relation to the implementation of EC Section 47614 (Proposition 39). The proposed regulations are consistent with the SBE’s broad grant of authority to adopt regulations set forth in EC Section 47614(b).

	Stephanie Medrano Farland
	Senior Policy Analyst

California School Boards Association

	Richard L. Hamilton
	Associate General Counsel and Director

Education Legal Alliance, California School Boards Association

	Laura Walker Jeffries
	Legislative Advocate

Association of California School Administrators

	Sandy Silberstein
	Director of Governmental Affairs

California Association of School Business Officials


In a co-signed letter, the individuals above set forth numerous comments. We believe the following is a reasonably comprehensive effort to separate and address them. 

· States that some previous comments were not summarized, and reiterates previous objections. Although CDE summarized some, but not all, of Commenter’s comments in a draft Final Statement of Reasons which was presented to SBE at the March 8, 2007 meeting, no changes were made to address the concerns raised by Commenters.

Response. As the SBE took no action at its March 2007 meeting, a revised draft Final Statement of Reasons was presented to the SBE at its meeting on April 17, 2007. Between the two meetings, the CDE recommendation was modified, and (as noted) some changes were made in the draft Final Statement of Reasons. Since the commenters do not elaborate on their assertion that “not all” of their previous comments were summarized, the specific meaning is unclear. The CDE believes that the commenters’ previous comments were summarized in a reasonably comprehensive manner and that draft responses were presented in accordance with the APA. The APA does not require that every comment be addressed by changes to the regulatory package. 

· Argues that the amendments exceed scope of regulatory authority.

Response. EC Section 47614(b)(6) provides the SBE a broadly stated grant of authority to adopt implementing regulations, “including but not limited to defining [specified terms], as well as defining the procedures and establishing timelines for the request for, reimbursement for, and provision of, facilities.” The regulations are consistent with and do not exceed this broadly stated grant of authority.

· Raises concern of potential abuse in regard to participation in the rulemaking process of SBE members who have interests being addressed in the proposed regulations.

Response. If a member of the SBE believed himself or herself to be in a situation of conflict as regards participation in this rulemaking process, the member would not have participated therein.

· States that the amendments to the regulations exceed the scope of regulatory authority and that additional EC sections cited in amendments do not authorize the SBE to promulgate regulations. 

Response. As discussed above, the grant of rulemaking authority in EC section 47614 is very broad. The regulations are consistent with and do not exceed that grant of authority. The additional EC sections included in the amendments augment the “reference” citations, not the ‘authority” citations. They were added for the technical reason that the EC sections noted are in fact referenced in the regulations. No changes were offered to the “authority” citations of any regulations. All cite the same authority, EC section 47614(b).

· States that the dispute resolution procedures were improper, and that the remaining mediation procedures exceed the scope of regulatory authority. Section 11969.10.

Response. Dispute resolution is not beyond the scope of the broadly stated regulatory authority set forth in EC Section 47614(b). However, as the required parts of the dispute resolution proposal have been deleted, there is no need to address the issue further at this time. The broadly stated regulatory authority is clearly ample to provide, as the regulations do, that a dispute is subject to mediation, but only if agreeable to both parties, and then to describe the elements of mediation.

· States that exemplification of alternatives to specific compliance is unnecessary. Section 11969.1(b).

Response. The amendment to this subdivision that offers an example provides necessary illustration to a new concept that is being added to the body of regulations. The subdivision does not assert that the example provided represents specific compliance with EC Section 47614. The subdivision is not permissively stated. Rather, the subdivision states that nothing in the article “shall” prohibit implementation of alternatives to specific compliance with mutual agreement. 

· States that the requirement for a local governing board finding (in the event a charter school is not accommodated at a single site) is excessive and beyond the scope of statute, as well as the provisions of the Ridgecrest decision. Section 11969.2(d).

Response. The making of a finding by the district governing board is a reasonable way of discerning the body’s conclusion (after evaluating various alternatives) that a charter school cannot be accommodated at a single site. A statement of reasons alone may have ambiguities. It is in the interest of the local board to have its conclusion documented in the form of a finding. The scope of the SBE’s regulatory authority is very broad, and it expressly includes establishment of “procedures” to be followed in the provision of facilities by districts to charter schools.

· States that treating conversion charter schools differently is not allowed by the enabling statute, EC Section 47614. Section 11969.3(d)(2). 

Response. Enactment of EC Section 47614 (Proposition 39) did not negate other provisions of statute related to charter schools. This regulation harmonizes provisions of statute related to charter schools established by conversion of existing school sites with the provisions of EC Section 47614 (Proposition 39). A conversion charter school unarguably has a direct and immediate relationship to the site that is the subject of the conversion effort, which typically requires petition signatures from the site’s permanent teachers. The distinction related to conversion charter schools is a function of statute, not these regulations. The regulations ensure that that all relevant statutes are respected, and none is overlooked. The regulations do not exceed the scope of the regulatory authority, which broadly covers implementation of EC Section 47614 (Proposition 39).

· States that the provision establishing a prerequisite to changing a conversion charter school’s attendance area is in conflict with statute. Section 11969.3(d)(2)(B). 

Response. Although generally requiring a charter school to admit all pupils who wish to attend, EC Section 47605(d)(1), by its own terms, establishes an exception for conversion charter schools, requiring them to give admission preference to pupils who reside within the school’s “former attendance area” (prior to conversion to charter status). The statutory obligation is ongoing, unless waived. Therefore, a waiver is essential if the attendance area of the school is to be changed and consequently impact the charter school’s utilization of facilities. The regulation is a responsible harmonizing of the statutory provisions relating to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). The regulation is within the broadly stated scope of regulatory authority established by EC Section 47614(b).

· States that conversion charter schools created under the Immediate Intervention/Under Performing Schools Program (II/USP) and High Priority School Grant Program (HPSGP) are not bound to school sites and, therefore, the regulation addressing them is not necessary. Section 11969.3(d)(2)(C).

Response. EC Sections 52055.5, 52055.55, and 52055.650, to the extent they provide for creation of charter schools by conversion under the II/USP and HPSGP, are all specific to “the existing schoolsite.” As a prerequisite to relocating such a school, once converted to charter status, the tie to “the existing schoolsite” needs to be waived. Otherwise, the statute is simply being ignored. The regulations harmonize the aforementioned statutes with the provisions of EC Section 47614 (Proposition 39). The regulations are within the broadly stated scope of regulatory authority established in EC Section 47614(b).

· States that the exemption of conversion charter schools from over-allocated space reimbursement is based on an erroneous notion and conflicts with statute. Section 11969.3(d)(2)(D).

Response. As discussed above, statutes (not these regulations) establish distinguishing characteristics of conversion charter schools. This regulation establishes reasonable conditions under which a conversion charter school is subject to over-allocated space reimbursement. If a district wishes to both (1) change a conversion charter school’s attendance area and/or relocate the school to another site and (2) be eligible to collect over-allocation reimbursement in the following fiscal year, the regulation harmonizes relevant statutory provisions by imposing a timeline on the district’s actions. Establishing timelines is specifically mentioned in the rulemaking authority set forth in EC Section 47614 (Proposition 39). Moreover, the SBE is given specific authority to establish reimbursement rates for over-allocated space, and has already established a provision for no reimbursement if over-allocated space is below a specified threshold. For these reasons, this regulation is properly within the scope of the rulemaking authority.

· States that the timeline specified in regulations for districts to respond to charter schools’ facilities requests and to prepare preliminary proposals is so compressed as to be unworkable. Section 11969.9(b) and (f).

Response. The proposed timeline is a compromise that balances the time needed for charter schools to determine and provide accurate projections of average daily attendance (ADA) and to respond to district concerns, proposals, and offers, with the time needed for districts to evaluate the charter schools’ projections (and other aspects of the schools’ facilities requests) and prepare their preliminary proposals and final offers. Moving the timeline back would result in less accurate ADA projections and could result in more, not less, work for districts and charter schools. Essentially any timeline will be challenging for districts with numerous active charter schools. However, typically such districts are larger and have more staff assigned to the work.

· States that provision related to the written facilities request is confusing, undermines the law as set forth in the Environmental Charter High School decision, and is otherwise problematic. Section 11969.9(c).

Response. Commenters point out a typographical error in this subdivision which is acknowledged. Substantively, though, the subdivision is clear in its listing of items to be included in a facilities request. The language pertaining to documentation of students meaningfully interested in attending the school comes from the Environmental decision and is entirely consistent with it. In regard to the form to be prepared by the CDE, as indicated in the Initial Statement of Reasons, “Input received in the workgroup process suggested that a common, standardized form for submission of facilities requests would greatly assist with implementation of Education Code section 47614.” In the amendments, it is made clear that use of the form (provided the form is filled out in accordance with the instructions and includes any required attachments) constitutes a complete request. It makes no sense to require all charter schools to use a specific form, but then not have that form (when fully filled out) constitute a complete request.

· States that the requirement for the preliminary proposal to include “all conditions pertaining to the space” is unclear in relationship to Section 11969.9(k) that requires negotiation of an agreement regarding facility use. Section 11969.9(f).

Response. The amendments to this subdivision added a provision for the preliminary proposal to include a draft of any proposed agreement pertaining to the charter school’s use of the space. This amendment is intended to coordinate this subdivision with the provisions of Section 11969.9(k). 

· States that the requirement to describe comparison school sites is unclear and overbroad, and that the requirement to describe the differences between the preliminary proposal and the charter school’s facilities request is equally confusing. Section 11969.9(f).

Response. The term “description” is commonly understood and does not need further elaboration. The purpose of the descriptions is to provide a basis for dialogue and negotiation prior to issuance of a final notification by the district. For a charter school’s response to a district’s preliminary proposal to be informed and specific, it is essential that the descriptions required in this subdivision be provided.

	Frank W. Passarella
	Superintendent, Lake Elsinore Unified School District


· Objects to special accommodations for conversion charter schools. Section 11969.3(d).

Response. Statutes, not these regulations, establish distinguishing characteristics of conversion charter schools. The regulations are necessary to harmonize the statutes pertaining to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). The proposed regulations are within the broad scope of regulatory authority set forth in EC Section 47614(b).

· Objects to requirement for a finding and written statement of reasons if a charter school is not accommodated at a single site. Section 11969.2(d).

Response. The requirement for a finding and written statement of reasons ensures that a district’s action is appropriately documented in relation to the Court of Appeal’s decision in the Ridgecrest case. The regulation does not exceed the broad statutory rulemaking authorization. EC Section 47614 (Proposition 39) specifically states that the implementing regulations include (and are not limited to) “procedures….for the request for, reimbursement for, and provision of, facilities.” Adoption of a finding and written statement of reasons is a perfectly reasonable procedure for ensuring compliance with the statute as interpreted by the Court of Appeal. The content of a finding and statement of reasons is an essential prerequisite to local decision making. Public disclosure of that content should impose minimal (if any) additional workload.

· Objects to the timeline specified in regulations for districts to respond to charter schools’ facilities requests. Section 11969.9.

Response. The proposed timeline is a compromise that balances the time needed for charter schools to determine and provide accurate projections of average daily attendance (ADA) and to respond to district concerns, proposals, and offers, with the time needed for districts to evaluate the charter schools’ projections (and other aspects of the schools’ facilities requests) and prepare their preliminary proposals and final offers. Moving the timeline back would result in less accurate ADA projections and could result in more, not less, work for districts and charter schools. Essentially any timeline will be challenging for districts with numerous active charter schools. However, typically such districts are larger and have more staff assigned to the work.

· Objects to reciprocal hold-harmless/indemnification provision. Section 11969.9(k).

Response. The identified provision was not changed in the amended regulations. Setting that aside, however, the reciprocal hold-harmless/indemnification provision was identified in the workgroup process as a responsible practice to protect the public investment in the facilities used by the charter school, the employees (and volunteers) who work in the facilities, and the school children who attend school in the facilities, whether enrolled in the charter school or in a district-run program. Thus, there is adequate justification to include a requirement for the reciprocal provision in this regulation. It is certainly related to the provision of facilities within the meaning of EC Section 47614(b)(6). If there is mutual agreement that the reciprocal provision is unneeded in a specific instance, Section 11969.1(b) allows the district and charter school not to establish it. In some instances, the provision may not be necessary in a locally funded charter school, for example. In a locally funded charter school, the school’s finances are integrated in the district’s budget, and the school does not have a separate account in the county treasury. Approximately one-third of the state’s charter schools are locally funded.

· Urges rejection of the regulations.

Response. The CDE has endeavored to present the SBE a regulatory proposal that combines some technical and relatively non-controversial changes with some substantive changes addressing contentious issues that have arisen during the years the existing regulations have been operative. The CDE believes the proposals are fair and appropriate, and that they balance the interests of districts and charter schools in relation to the implementation of EC Section 47614 (Proposition 39). The proposed regulations are consistent with the SBE’s broadly stated grant of authority to adopt regulations set forth in EC Section 47614(b).

	Deborah S. Bailey
	Deputy Superintendent, Chief Business Official

Modesto City Schools

	Craig B. Drennan
	Assistant Superintendent, Administrative Services

Cutler Orosi Joint Unified School District

	Patricia Hamilton
	Superintendent, Pierce Joint Unified School District

	Elias Jouen
	Chief Business Official, Banning Unified School District

	L. McLean King
	Superintendent, Encinitas Union School District

	Brenda Miller
	Superintendent, Livermore Valley Joint Unified School District

	Frank N. Murphy
	Superintendent, Cutler Orosi Joint Unified School District

	G. Wayne Oetken
	Assistant Superintendent, Business Services

Cajon Valley Union School District

	Ramon Oyervidez
	Assistant Superintendent, Student Services

Cutler Orosi Joint Unified School District

	Rob Schamberg
	Superintendent, Black Oak Mine Unified School District

	Joan Sodergren
	Vice President, Board of Trustees

Westside Union School District

	Larry Stark
	Assistant Superintendent, Facilities & Operations

Rocklin Unified School District

	Michael J. Stuart
	Superintendent, Shasta Union High School District

	David J. Vierra
	Superintendent, Antelope Valley Union High School District

	Barbara B. Wilson
	Superintendent, Jefferson School District


The individuals above sent separate letters, but the letters contained very similar content. The comments are as follows:

· Objects to special accommodations for conversion charter schools. Section 11969.3(d).

Response. Statutes, not these regulations, establish distinguishing characteristics of conversion charter schools. The regulations are necessary to harmonize the statutes pertaining to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). The proposed regulations are within the broad scope of regulatory authority set forth in EC Section 47614(b).

· Objects to the timeline specified in the proposed regulations for districts to respond to charter schools’ facilities requests. Section 11969.9.

Response. The proposed timeline is a compromise that balances the time needed for charter schools to determine and provide accurate projections of average daily attendance (ADA) and to respond to district concerns, proposals, and offers, with the time needed for districts to evaluate the charter schools’ projections (and other aspects of the schools’ facilities requests) and prepare their preliminary proposals and final offers. Moving the timeline back would result in less accurate ADA projections and could result in more, not less, work for districts and charter schools. Essentially any timeline will be challenging for districts with numerous active charter schools. However, typically such districts are larger and have more staff assigned to the work.

· Objects to expanded definition of “furnished and equipped.” Section 11969.2(e).

Response. There were no changes to this subdivision in the amendments. Setting that aside, however, the proposed modifications of this subdivision make revisions that are clarifying and at least one is specifically narrowing in nature. The reference to “all” furnishings and equipment is narrowed to “reasonably equivalent” furnishings and equipment and tied back to “the comparison group schools.” Input received in the workgroup process indicated that both changes would make the subdivision more amenable to practical administration. The reference “conduct classroom-based instruction” is divided into two component parts: “conduct classroom instruction” and “provide for student services that directly support classroom instruction.” The division into the two components makes the reference clearer, and brings this subdivision into alignment with section 11969.3 which provides (in addition to teaching station space) for the inclusion of specialized classroom space and non-teaching station space. This reorganization more clearly reflects the intent of EC Section 47614 that the facilities made available to a charter school (whether teaching station space, specialized classroom space, or non-teaching station space) be furnished and equipped. The subdivision does not currently reference to the use of the terms “furnishings and equipment” in the California School Accounting Manual (CSAM). A reference to CSAM, which is a reliable and reasonably exhaustive source document, is added. The CSAM reference replaces a limited, partial list of examples of furnishings and equipment. The subdivision does not currently exclude furnishings and equipment acquired with non-district resources. That oversight is rectified. A school district should not be obligated to provide furnishings and equipment that have been acquired in comparison group schools by non-district resources, such as parent fundraising, grants, or donations from businesses.

· Objects to the change in the definitions of “reasonable consideration” and “contiguous,” i.e., principally the requirements to give the “same consideration” to charter school students in implementing EC Section 47614 and to provide a finding and written statement of reasons if not accommodating a charter school at a single site. Section 11969.2(d).

Response. The language included in the regulation pertaining to a district’s evaluation and accommodation of a charter school’s request is extracted from the Court of Appeal’s own summarization of a critical point within the Ridgecrest decision. The decision states, “In summary, we conclude a school district's exercise of its discretion in responding to a Proposition 39 facilities request must comport with the evident purpose of the Act to equalize the treatment of charter and district-run schools with respect to the allocation of space between them. That is, we interpret ‘reasonably equivalent’ and ‘shared fairly’ to mean that, to the maximum extent practicable, the needs of the charter school must be given the same consideration as those of the district-run schools, subject to the requirement that the facilities provided to the charter school must be ‘contiguous.’” The language of the regulation is a fair summary of the court’s holding in the Ridgecrest decision. In regard to the provision for a finding and written statement of reasons, the regulation does not exceed the statutory authorization. EC Section 47614 (Proposition 39) specifically states that the implementing regulations include (and are not limited to) “procedures…for the request for, reimbursement for, and provision of, facilities.” Adoption of a finding and written statement of reasons is a perfectly reasonable means for ensuring compliance with statute as interpreted by the Court of Appeal. As the content of a finding and statement of reasons is an essential prerequisite to local decision making, public disclosure of that content should impose minimal (if any) additional workload.

· Objects to the provision related to “substantially rent free” facilities. Section 11969.7(f).

Response. This subdivision was not changed by the amendments. Setting that aside, however, the proposal is necessary to harmonize EC Section 47614 (Proposition 39) with the pre-existing provisions of EC Section 47613 pertaining to supervisorial oversight charges. 

· Objects to failure of regulations to address “the long list of concerns school districts have” and urges rejection of the regulations.

Response. The CDE has endeavored to present the SBE a regulatory proposal that combines some technical and relatively non-controversial changes with some substantive changes addressing contentious issues that have arisen during the years the existing regulations have been operative. The CDE believes the proposals are fair and appropriate, and that they balance the interests of districts and charter schools in relation to the implementation of EC Section 47614 (Proposition 39). The proposed regulations are consistent with the SBE’s broad grant of authority to adopt regulations set forth in EC Section 47614(b).

	Ronald N. Lebs
	Business Manager/CBO, Sylvan Union School District


· Objects to special accommodations for conversion charter schools. Section 11969.3(d).

Response. Statutes, not these regulations, establish distinguishing characteristics of conversion charter schools. The regulations are necessary to harmonize the statutes pertaining to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). The proposed regulations are within the broad scope of regulatory authority set forth in EC Section 47614(b).

· Objects to expanded definition of “furnished and equipped.” Section 11969.2(e).

Response. There were no changes to this subdivision in the amendments. Setting that aside, however, the proposed modifications of this subdivision make revisions that are clarifying and at least one is specifically narrowing in nature. The reference to “all” furnishings and equipment is narrowed to “reasonably equivalent” furnishings and equipment and tied back to “the comparison group schools.” Input received in the workgroup process indicated that both changes would make the subdivision more amenable to practical administration. The reference “conduct classroom-based instruction” is divided into two component parts: “conduct classroom instruction” and “provide for student services that directly support classroom instruction.” The division into the two components makes the reference clearer, and brings this subdivision into alignment with section 11969.3 which provides (in addition to teaching station space) for the inclusion of specialized classroom space and non-teaching station space. This reorganization more clearly reflects the intent of EC Section 47614 that the facilities made available to a charter school (whether teaching station space, specialized classroom space, or non-teaching station space) be furnished and equipped. The subdivision does not currently reference to the use of the terms “furnishings and equipment” in the California School Accounting Manual (CSAM). A reference to CSAM, which is a reliable and reasonably exhaustive source document, is added. The CSAM reference replaces a limited, partial list of examples of furnishings and equipment. The subdivision does not currently exclude furnishings and equipment acquired with non-district resources. That oversight is rectified. A school district should not be obligated to provide furnishings and equipment that have been acquired in comparison group schools by non-district resources, such as parent fundraising, grants, or donations from businesses.

· Objects to the change in the definitions of “reasonably equivalent” and “contiguous,” i.e., principally the requirements to give the “same consideration” to charter school students in implementing EC Section 47614 and to provide a finding and written statement of reasons if not accommodating a charter school at a single site. Section 11969.2(d).

Response. The language included in the regulation pertaining to a district’s evaluation and accommodation of a charter school’s request is extracted from the Court of Appeal’s own summarization of a critical point within the Ridgecrest decision. The decision states, “In summary, we conclude a school district's exercise of its discretion in responding to a Proposition 39 facilities request must comport with the evident purpose of the Act to equalize the treatment of charter and district-run schools with respect to the allocation of space between them. That is, we interpret ‘reasonably equivalent’ and ‘shared fairly’ to mean that, to the maximum extent practicable, the needs of the charter school must be given the same consideration as those of the district-run schools, subject to the requirement that the facilities provided to the charter school must be ‘contiguous.’” The language of the regulation is a fair summary of the court’s holding in the Ridgecrest decision. In regard to the provision for a finding and written statement of reasons, the regulation does not exceed the statutory authorization. EC Section 47614 (Proposition 39) specifically states that the implementing regulations include (and are not limited to) “procedures….for the request for, reimbursement for, and provision of, facilities.” Adoption of a finding and written statement of reasons is a reasonable means for ensuring compliance with statute as interpreted by the Court of Appeal. As the content of a finding and statement of reasons is an essential prerequisite to local decision making, public disclosure of that content should impose minimal (if any) cost.

· States that the proposed regulatory changes serve only to strengthen the position of the charter schools at the expense of traditional education.

Response. The CDE has endeavored to present the SBE a regulatory proposal that combines some technical and relatively non-controversial changes with some substantive changes addressing contentious issues that have arisen during the years the existing regulations have been operative. The CDE believes the proposals are fair and appropriate, and that they balance the interests of districts and charter schools in relation to the implementation of EC Section 47614 (Proposition 39). The proposed regulations are consistent with the SBE’s broad grant of authority to adopt regulations set forth in EC Section 47614(b).

	Joseph W. Rudnicki
	Superintendent, Sunnyvale School District

	Donald A. Stabler
	Deputy Superintendent, Torrance Unified School District


The individuals above sent separate letters, but the letters contained very similar content. The comments are as follows: 

· Objects to special accommodations for conversion charter schools. Section 11969.3(d).

Response. Statutes, not these regulations, establish distinguishing characteristics of conversion charter schools. The regulations are necessary to harmonize the statutes pertaining to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). The proposed regulations are within the broad scope of regulatory authority set forth in EC Section 47614(b).

· Objects to the requirement to provide a finding and written statement of reasons if not accommodating a charter school at a single site. Section 11969.2(d).

Response. The provision for a finding and written statement of reasons is consistent with and does not exceed the statutory authorization. EC Section 47614 (Proposition 39) specifically states that the implementing regulations include (and are not limited to) “procedures….for the request for, reimbursement for, and provision of, facilities.” Adoption of a finding and written statement of reasons is a perfectly reasonable means for ensuring compliance with statute as interpreted by the Court of Appeal. As the content of a finding and statement of reasons is an essential prerequisite to local decision making, public disclosure of that content should impose minimal (if any) workload.

· Objects to the timeline specified in the proposed regulations for districts to respond to charter schools’ facilities requests. Section 11969.9.

Response. The proposed timeline is a compromise that balances the time needed for charter schools to determine and provide accurate projections of average daily attendance (ADA) and to respond to district concerns, proposals, and offers, with the time needed for districts to evaluate the charter schools’ projections (and other aspects of the schools’ facilities requests) and prepare their preliminary proposals and final offers. Moving the timeline back would result in less accurate ADA projections and could result in more, not less, work for districts and charter schools. Essentially any timeline will be challenging for districts with numerous active charter schools. However, typically such districts are larger and have more staff assigned to the work.

· Objects to the provision related to charter school facilities requests submitted on a CDE-produced form constituting complete requests. Section 11969.9(c)(3)(B).

Response. As indicated in the Initial Statement of Reasons, “Input received in the workgroup process suggested that a common, standardized form for submission of facilities requests would greatly assist with implementation of Education Code section 47614.” In the amendments, it is made clear that use of the form (provided the form is filled out in accordance with the instructions and includes any required attachments) constitutes a complete request. It makes no sense to require all charter schools to use a specific form, but then not have that form (when fully filled out) constitute a complete request.

· Objects to reciprocal hold-harmless/indemnification provision. Section 11969.9(k).

Response. The identified provision was not changed in the amended regulations. Setting that aside, however, the reciprocal hold-harmless/indemnification provision was identified in the workgroup process as a responsible practice to protect the public investment in the facilities used by the charter school, the employees (and volunteers) who work in the facilities, and the school children who attend school in the facilities, whether enrolled in the charter school or in a district-run program. Thus, there is adequate justification to include a requirement for the reciprocal provision in this regulation. It is certainly related to the provision of facilities within the meaning of EC Section 47614(b)(6). If there is mutual agreement that the reciprocal provision is unneeded in a specific instance, Section 11969.1(b) would allow the district and charter school not to establish it. In some instances, the provision may not be necessary in a locally funded charter school, for example. In a locally funded charter school, the school’s finances are integrated in the district’s budget, and the school does not have a separate account in the county treasury. Approximately one-third of the state’s charter schools are locally funded.

· Urges rejection of the regulations unless objections are addressed.

Response. The CDE has endeavored to present the SBE a regulatory proposal that combines some technical and relatively non-controversial changes with some substantive changes addressing contentious issues that have arisen during the years the existing regulations have been operative. The CDE believes the proposals are fair and appropriate, and that they balance the interests of districts and charter schools in relation to the implementation of EC Section 47614 (Proposition 39). The proposed regulations are consistent with the SBE’s broad grant of authority to adopt regulations set forth in EC Section 47614(b).

COMMENTS EXPRESSING SUPPORT

	Adnan Doyuran
	Principal, Momentum Middle School

	Ana Teresa Fernandez
	No Title Listed

	Kelly L. McDole
	No Title Listed

	Heather O’Daniel
	No Title Listed

	Frances Sassin
	Treasurer, Journey School Board of Directors

	Karen Straughan
	TIP (Theory Into Practice) Academy

	Irene Sumida
	Director, Fenton Avenue Charter School

	Karl Yoder
	No Title Listed

	Caprice Young
	President and Chief Executive Officer

California Charter Schools Association


The individuals above sent separate letters in support of adopting the regulations as amended. The letters contained very similar content. The comments include: 

· Strongly urges the SBE to approve the final adoption of these regulations at the May meeting without any further amendments.
· States that, while deletion of definitive dispute resolution is disappointing, adoption of the current draft is the best option at this time.
Response. The commenters support adoption of the regulations as amended.

	Neal E. Rosenberg
	Board Member, College School District*


*Though identifying himself in this way, the individual indicated that he was expressing personal support for the regulations. He noted that College School District includes Santa Ynez Valley Charter School. The comment is as follows: 

· Supports regulations in order to support all students in the district in the effort to achieve an education.
Response. The commenter supports adoption of the regulations as amended.

	Granada Hills Charter High School

	Brian Bauer
	Executive Director

	Sonja Eddings Brown
	Governing Board President and Parent

	Steve Bourgouin
	Governing Board Teacher Member

	Adriana Coria
	Governing Board Classified Member

	Elizabeth Cox
	Governing Board Teacher Member

	Martin Eisen
	Governing Board Teacher Member

	Joan Lewis
	Governing Board Administrator Member

	Pat Mitchell
	Governing Board Teacher Member

	James W. Salin
	Governing Board Parent Member


In a co-signed letter, the individuals above expressed support for the regulations as amended. The comments include:

· Supports the recent proposed amendments to the regulations.
· Strongly urges approval at the May meeting without any further amendments.
· Supports in particular the provisions related to conversion charter schools and the provision related to the oversight fee.
Response. The commenters support adoption of the regulations as amended.

	Pacoima Charter School

	J. Irene Smerigan
	Executive Director

	Sylvia Fajardo
	Director of Instruction

	Agustin Mena
	Governing Board Teacher Member

	Peter Schneider
	Curriculum Council Chair, Teacher


In a co-signed letter, the individuals above expressed support for the regulations as amended. The comments include:

· Supports the recent proposed amendments to the regulations.
· Strongly urges approval at the May meeting without any further amendments.
· Supports in particular the provisions related to conversion charter schools.
Response. The commenters support adoption of the regulations as amended.

	Eva Torres
	Parent Center Director, Pacoima Charter School


English and Spanish copies of a letter of support for the regulations as amended were submitted by the above individual, along with 16 pages headed “Pacoima Charter School parents’ signatures.” The pages contained a total of 308 signatures. The comments include:

· Supports the recent proposed amendments to the regulations.
· Strongly urges approval at the May meeting without any further amendments.
· Supports in particular the provisions related to conversion charter schools 
Response. The commenter supports adoption of the regulations as amended.

LATE COMMENTS (CONCERNS OR OBJECTIONS)

	Joseph D. Condon
	Superintendent, Lawndale Elementary School District

	Wael Elatar
	Facilities Administrator

San Bernardino City Unified School District

	Wendy H. Wiles
	Legal Counsel, San Bernardino City Unified School District


Because letters from the individuals above were received after the close of the 15-day public comment period, no responses are provided.

LATE COMMENTS (SUPPORT)

	Lincoln Fish
	Board President, San Diego Cooperative Charter School

	Deborah Hazelton
	Principal, Theory Into Practice (TIP) Academy

	Amy Dresser Held
	Executive Director, Palisades Charter High School

	Wendy Ranck-Buhr
	Principal, San Diego Cooperative Charter School

	Ken Rochells
	Business Manager, San Diego Cooperative Charter School


Because letters from the individuals above were received after the close of the 15-day public comment period, no responses are provided.

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE SECOND 15-DAY PUBLIC COMMENT PERIOD OF SEPTEMBER 26, 2007 THROUGH OCTOBER 9, 2007

	Stephanie Medrano Farland
	Senior Policy Analyst, California School Boards Association

	Richard L. Hamilton
	Associate General Counsel and Director, Education Legal Alliance. California School Boards Association

	Laura Walker Jeffries
	Legislative Advocate, Association of California School Administrators

	Sandy Silberstein
	Director of Governmental Affairs, California Association of School Business Officials


The commenters above presented a co-signed letter dated October 9, 2007, regarding the text of the proposed regulations. Major comments were as follows, along with proposed responses.

Comment – Change in Authority Citation. Probably the most significant change instituted by this second set of amendments was to supplement the rulemaking authority previously relied on by the Board – Education Code section 47614 – with a reference to Government Code section 33031. Government Code section 33031is the general grant of rulemaking authority from the Legislature to the Board….

The question now is whether reference to the Board’s general rulemaking authority authorizes the Board to promulgate regulations where it can not relying solely on the rulemaking authority contained in Education Code section 47614. Because of the rulemaking requirements prescribed by the California Administrative Procedure Act, that question must be answered in the negative. 

Specifically, the proposed regulations violate the consistency and authority standards set forth in Government Code sections 11342.1, 11342.2 and 11349.1. Mere citation to the Board’s general grant of rulemaking authority cannot cure this infirmity. Further, the Board cannot rely on the rulemaking authority contained in Education Code section 33031 when there is a far more specific enactment prescribing the Board’s rulemaking authority when a proposed regulation concerns a school district’s obligation to provide facilities to a charter school, or the ancillary rights and duties arising from that obligation. 

Response. The authority citation for each section of the regulations was amended to include citation of Education Code Section 33031 based upon the suggestion of Office of Administrative Law staff. No statute or court ruling prohibits the SBE from citing both a specific and a general grant of rule making authority in regulations. There is sufficient authority for the proposed regulations, and none of the proposed regulations conflicts with statute, rather the regulations appropriate harmonize various provisions of statute pertaining to charter schools.

Comment – Intent of Regulations. The [SBE] lists Education Code sections 17014, 17070.75, 33050-33053, 41601, 42263, 46600-46611, 47605, 47605.5, 47605.6, 47605.8, 47610, 47612.5, 47613, 47614, 47630.5, 47633, and 48204 as statutes which the proposed regulations seek to implement, interpret, or make specific.

Response. The commenters misinterpret the SBE’s citations. The SBE lists the Education Code sections noted by commenters as “references,” because the sections are in fact referenced in various places within the regulations. However, the regulations do not necessarily “implement, interpret, or make specific” the referenced sections. To the limited and arguable extent they might, however, the addition of Education Code section 33031 as a citation of authority ensures validity.

Comment – Definition of Furnished and Equipped. This proposed regulation would expand the definition of “furnished and equipped” to include furnishings and equipment necessary to support “student services that directly support classroom instruction”…. By definition, the services which would require school district support are not even necessary to conduct classroom instruction.2 This is inconsistent with Education Code section 47614. That section speaks only to furnishings and equipment sufficient to “accommodate” the charter school’s students; i.e., furnishings and equipment necessary to conduct classroom instruction. The statute does not extend, either expressly or by implication, to furnishings and equipment necessary to support unspecified services provided by the charter school. Because this proposed regulation exceeds the scope of the statute, it is invalid.

Response. EC Section 47614 broadly empowers the SBE to adopt regulations to define terms. It is within the discretion of the SBE to define “furnished and equipped” as proposed. If, as commenters suggest, the statute needs to be differently worded to support the proposed definition, then the broad grant of rulemaking authority to define terms would not have been necessary.

Comment – Definition of Furnished and Equipped. [Section 11969.2(e)] is inconsistent with Education Code section 47614 in a number of other ways. First, Education Code section 47614 only requires a school district to provide charter schools with furnishings and equipment that are “reasonably equivalent” to those provided to the district’s public school students. The proposed regulations, on the other hand, would require school districts to provide furnishings and equipment to support inessential or gratuitous student services offered by the charter school, even when those services are not offered to the school district’s public school students. Such a result conflicts with Education Code section 47614, which expressly limits a school districts’ obligation to the provision of furnishings and equipment reasonably equivalent to what is provided to public schools.

Response. Commenters offer no support for there assertion that required furnishings and equipment would support “inessential or gratuitous student services.” The SBE asserts that the proposed definition of furnishings and equipment is consistent with the statute and the SBE’s broad grant of rulemaking authority to define terms used in EC Section 47614.

Comment – Definition of Furnished and Equipped. Second, the proposed regulations define “furnished and equipped” to include items such as film, videotape, and computer software. These items are more properly identified as “supplies” than furnishings or equipment. “Supplies” are payable from a school district’s general fund, which is reserved to the school district and generally beyond the reach of a charter school…. Requiring school districts to provide supplies to charter schools undermines the protection Education Code section 47614(b)(1) affords to a school district’s general fund. In addition, requiring a school district to provide supplies such as film, videotape, and software far exceeds the intended scope of what Proposition 39 intended when it stated that a facility must be “furnished and equipped”. Because the proposed regulation conflicts with its underlying statute, it is invalid.

Response. Commenters offer no support for there assertion that the SBE’s proposed definition of furnishings and equipment includes items that “are more properly identified as supplies.” Indeed, the SBE proposed definition is drawn from the California School Accounting Manual, an authoritative source. The SBE asserts that the proposed definition of furnishings and equipment is consistent with the statute and the SBE’s broad grant of rulemaking authority to define terms used in EC Section 47614.

Comment – Definition of Furnished and Equipped. …[T]his version of the proposed regulations omits previous language which excluded “furnishings and equipment acquired with non district resources” from the “reasonably equivalent” calculus mandated by Education Code section 47614. As a result, if a school district obtains equipment through private fundraising and/or donations, the school district is obligated to provide comparable equipment to any charter school within its jurisdiction. This creates a disincentive for school districts to accept donations of items which, although not essential to classroom instruction, would enhance the overall learning experience, because acceptance of such a donation would obligate the school district to secure a reasonable equivalent for each charter school in its jurisdiction. School districts lack the resources to comply with this requirement, and it is clearly beyond the scope of what was intended by Education Code section 47614.

Response. Striking out the exclusion of “furnishings and equipment acquired with non-district resources” was not intentional. Appropriate language will be restored to the proposed regulations.

Comment – Conversion Charter Schools. [Sections 11969.3(d) and 11969.8(c)] exceed the scope of Education Code section 47614 because they are based on a false distinction between conversion and start-up charter schools. Nowhere does Education Code section 47614(b) distinguish between conversion and start-up charter schools, and nowhere does the statute provide any basis for treating them differently. Consequently, these proposed regulations’ attempt to single out conversion schools for special accommodation exceed the scope of Education Code section 47614. The proposed regulations are therefore invalid.

Response. EC Section 47614(b) broadly empowers the SBE to adopt regulations “implementing” its provisions. Moreover, EC Section 33031 broadly empowers the SBE to adopt regulations not inconsistent with law. Charter schools established by conversion are clearly of a different character from other charter schools in relation to facilities. Different statutory provisions govern their creation, and the distinction between them and other charter schools is not “a false distinction,” as commenters assert. Conversion charter schools are expressly associated with a specific site. The proposed regulations appropriately harmonize EC Section 47614(b) with the statutes pertaining to the establishment of charter schools by conversion of existing school sites.

Comment – Over-Allocation Reimbursement. [Sections 11969.3(d) and 11969.8(c)] are inconsistent with Education Code section 47614 in two other ways. First, the proposed regulations would excuse conversion charter schools from the mandatory over-allocation fee provided by Education Code section 47614, if the conversion charter school simply notifies the school district of the over-allocation in its first year of operation. Under Education Code section 47614(b), a charter school is obligated each year to provide to its school district a reasonable projection of the charter school’s average daily attendance, so that the school district can allocate sufficient facilities. If the charter school overestimates its anticipated average daily attendance, it is required to “reimburse the district for the over-allocated space.” (Education Code section 47614(b)(2).) The proposed regulations disregard this statutory obligation by creating an unauthor​ized exemption for conversion charter schools that conflicts with statute. In doing so, the proposed regulations encourage unjustified “facilities grabs” in a conversion charter school’s first year of operation, because the conversion charter school knows it cannot be penalized for requesting an over-allocation of space.

Response. A charter school created by conversion occupies a specific site and must give preference in enrollment to students of the school site’s former attendance area. Harmonizing those requirements with EC Section 47614 necessitates presumptions on a transitional basis that (1) the conversion site is reasonably equivalent to comparable schools of the district and (2) the conversion site is neither over- or under-utilized. Only after the conversion charter school has commenced operation can it be accurately determined whether approximately the same number of in-district students continue to attend the site. Thus, to harmonize the statutory provisions, the regulations transitionally (for a one-year period) preclude a conversion charter school from challenging the conversion site as not being reasonably equivalent, and preclude application of the over-allocated space reimbursement. Precluding application of the over-allocated space reimbursement for a one-year period is within the scope of EC Section 47614(b)(2) which assigns exclusively to the SBE the task of establishing the rate for over-allocated space reimbursement.

Comment – Minimum Average Daily Attendance Qualification. …[T]he proposed regulations eliminate all statutory discretion provided to school districts. Under section 47614(b)(4), a school district can deny a charter school’s facilities request if the projection provided by the charter school identifies less than eighty (80) units of average daily attendance for the year. Under the proposed regulations, conversion charters are entitled to the facilities upon request. This entitlement appears to exist whether or not the conversion charter projects an average daily attendance of eighty (80) units or more. The proposed regulations are therefore in conflict with their underlying statute, rendering them invalid.

Response. The proposed regulations do not need to repeat the statutory permission whereby districts may deny facilities requests based on projections of fewer than 80 units of in-district average daily attendance. The regulations state that a facilities request by a conversion charter must be “pursuant to” EC Section 47614, thereby incorporating the permission for denial mentioned by commenters.

Comment – Waiver to Relocate a Conversion Charter School. …[T]he proposed regulations also require that before a district may change attendance boundaries or move a conversion charter, the charter school must seek to revise its charter petition. The obligation to obtain a revision to the charter prior to relocation of a charter school contradicts the statutory language of Education Code section 47614(b) which allows a district to move a charter school, though a district may not do so “unnecessarily.” Because the statute allows all charter schools, without distinction, to be moved if the district determines it is necessary, the proposed regulation requiring revision to the charter and a state waiver for conversion charters conflicts with the statutory language. Also, because the statute contemplates that the district will determine whether moving the charter school is necessary, shifting the decision to the charter school and Board conflicts with the statutory requirements.

Response. The regulatory provision requiring a waiver is essential to harmonizing EC Section 47614 to other provisions of law. The statutory scheme does not make sense without the waiver. 

Comment – Waiver Related to Attendance Area Preference. …[T]he proposed regulation 11969.3(d)(2)(B) exceeds the Board’s authority and is in conflict with statutory law. This draft provision precludes a district from changing its attendance area boundaries unless it first obtains a waiver from the Board of the charter school’s obligation under section 47605 to give preference to students residing in the former attendance area of the school. This proposed language appears to be based upon the assumption that charter schools automati​cally receive students within a district attendance area. However, this is contrary to statutory law. Any arrangement contemplating automatic enrollment of a student in a charter school based upon attendance area violates section 47605(d)(1). 

…[N]othing in Education Code section 47614 speaks to attendance areas or the admissions preference set forth in Education Code section 47605, rendering the proposed regulation beyond the scope of section 47614. Nothing in section 47614 gives SBE the authority to prohibit districts from changing attendance areas. Education Code section 47605(d)(1) specifically provides that charter schools do not have attendance boundaries: “admission to a charter school shall not be determined according to the place of residence of the pupil.” This language makes clear that attendance areas are moot with respect to charter schools. The Legislature recognized this in the language of section 47605(d)(1) which provides for an admissions preference to students residing within the “former attendance area” of the school. (Emphasis added.) This section acknowledges that once a school is converted to a charter school, its original attendance boundaries are eliminated. Therefore there is no need to restrict a district’s right to change attendance areas and to do so exceeds Board’s authority and conflicts with the statutory scheme. 

The discretion to decide school attendance areas has been placed in the locally elected school board and nothing in Education Code section 47614 authorizes Board to involve itself in those decisions…. 

There are numerous reasons for a district to adjust its attendance areas, including compliance with court ordered consent decrees as well as to accommodate growth or declining enrollment. As a district grows the attendance areas are changed to accommodate new schools being constructed. Indeed, new school construction would be greatly hindered by an obligation to seek SBE approval of a district’s need to adjust attendance areas. Districts also need to adjust attendance areas to address declining enrollment. This provision also has the effect of involving the Board in school closures where nothing in Education Code section 47614 calls for Board involvement in school closure issues. 

The proposed regulations also preclude districts from changing attendance areas or relocating a charter school that is “established” under Education Code sections 52055.5, 52055.55 or 52055.650 from its site without a waiver from the Board “of the provision of statute binding the school to the existing school site.” Charter schools are established by the terms of section 47605. The Education Code provisions cited by Board do nothing more than “[a]llow parents to apply directly to the state board for the establishment of a charter school and allow parents to establish the charter school at the existing school site” in the case of underperforming schools. Nothing in any of these statutes “binds the school to the existing site;” these statutes merely allow a public school to be converted to a charter school by applying to directly to the Board rather than through the local school district, under the terms of Education Code section 47605. There is no language in any of the statutes cited that allocates district facilities to charter schools. 

Response. Attendance areas are not moot with regard to conversion charter schools, as asserted by commenters. EC Section 47605(d)(1) requires that a conversion charter school give admission preference to pupils who reside within the former attendance area of the school. The requirement is ongoing (unless waived), regardless of whether the school is relocated. Similarly, EC Sections 52055.5, 52055.55 or 52055.650 envision essentially the same students continuing to be served at the school site that is the subject of the conversion. Thus, the regulatory provision requiring a waiver is essential to harmonizing EC Section 47614 to the other provisions of law. The regulation does not prohibit the modification of the attendance area of a charter school established by conversion; it only requires that the conflicting statute be waived. Requiring the waiver is the only route through which sense can be made of the statutory scheme. 

Comment – Over-Allocation Reimbursement. …[T]he proposed regulation exempts conversion charters from payment of the mandatory over allocation reimbursement if the district changes the attendance areas and the decision becomes effective between November 1and June 30 in the year prior to occupancy. This provision, again, appears to be based upon the erroneous notion that charter school enrollment is impacted by a district decision to change district attendance areas. This is not supported by the law. Charter schools are obligated to admit any student that wishes to attend regardless of the student’s residence….

Response. As noted above, EC Section 47605(d)(1) requires that a conversion charter school give admission preference to pupils who reside within the former attendance area of the school. The requirement is ongoing (unless waived), regardless of whether the school is relocated. A change in attendance area clearly would have an impact.

Comment – Reciprocal Indemnification. [Section 11969.9(k)(3)] would require school districts to enter into indemnification agreements with charter schools to cover the charter school’s use of facilities provided by the school district. The proposed regulation clearly exceeds the scope of the underlying statute because nothing in Education Code section 47614 suggests, either expressly or by implication, that a school district should not be able to obtain indemnification from a charter school for liability incurred as a result of the charter school’s conduct. To the contrary, Education Code section 47614 appears to establish a general right to reimbursement for expenses incurred as a result of the charter school’s use of district facilities. Because this proposed regulation exceeds the scope of its underlying statute, and because it is inconsistent with the apparent intent of that statute, the proposed regulation is invalid.

Response. EC Section 47614 establishes the unusual circumstance of the school district maintaining ownership of a facility while the charter school is required to be granted use of the facility. Reciprocal indemnification is prudent, and requiring it is within the scope of the SBE’s broad grant of rulemaking authority to implement EC Section 47614(b). If the school district and charter school jointly agree that an alternative provides suitable protection for all interests, the regulations specifically enable the district and charter school to implement that alternative instead.

Comment – Building Standards Code Compliance. [Section 11969.9(k)(4)] attempts to shift the responsibility for ensuring a charter school’s compliance with the California Building Standards Code…from the charter school to the school district. The proposed regulation exceeds the scope of the underlying statute because nothing in Education Code section 47614 suggests, either expressly or by implication, that a school district should bear responsibility for ensuring a charter school’s compliance with the Building Standards Code. This is the case even where the facilities used by the charter school have been provided by the school district. In fact, Education Code section 47610 expressly provides that charter schools are responsible for ensuring compliance with the Building Standards Code – the exact opposite arrangement from what is set forth in the proposed regulation. Consequently, the proposed regulation not only exceeds the scope of its underlying statute, but is also in conflict with another California statute, making the proposed regulation doubly invalid.

Response. EC Section 47614 in effect entitles a charter school to the use of facilities reasonably equivalent to those in which students of the school district are housed. If a charter school is allocated space by the school district in a facility that is not maintained in accordance with EC Section 47610(d), or a facility that is not exempt therefrom pursuant to EC Section 47610.5, then the facility cannot be used by the charter school, and the purpose of the law is thwarted. For clarity, reference to EC Section 47610.5 will be incorporated as a technical amendment.

Comment – Citation of Authority. …Education Code section 33031 constitutes the general grant of rulemaking authority from the Legislature to the State Board of Education. In contrast, Education Code section 47614(b)(6) sets forth specific rulemaking parameters when the subject of a Board rulemaking involves school districts’ obligation to provide “reasonably equivalent” facilities to charter schools.... Because the Board’s proposed regulations fall entirely within the subject matter of a school districts’ obligation to provide “reasonably equivalent” facilities to charter schools, the specific grant of rulemaking authority set forth in section 47614(b)(6) must control.

Response. Augmenting the citation of authority for the regulations to include EC Section 33031 was the recommendation of the Office of Administrative Law staff. No statute or court decision precludes the SBE from citing both authorities. To the extent the specific authority of EC 47614(b)(6) applies, it is operative. If, in any respect, the specific authority of EC 47614(b)(6) does not apply, the general authority of EC Section 33031 is operative.

Comment – Definition of Furnished and Equipped. Nothing in section 47614(b)(6) indicates that the Board may promulgate regulations to define the term “furnished and equipped.” Rather, subdivision (b) of the section makes clear that a school district is only required to provide “reasonably equivalent” facilities, so any attempt to define “furnished and equipped” beyond, for example “furnishings and equipment reasonably equivalent to what is provided to public school students,” would exceed the scope of the rulemaking authority conferred by Education Code section 47614(b)(6).

Response. EC Section 47614(b)(6) provides a broad grant of rulemaking authority for “regulations implementing” EC 47614(b). Nothing in the proposed regulations is contrary to the provisions of EC Section 47614(b). The proposed regulations appropriately elaborate on the statute’s provisions.

Comment – Conversion Charter Schools. [Sections 11969.3(d) and 11969.8(c)] propose changes to charter schools’ legal right to utilize public school facilities. Specifically, the proposed regulations distinguish between start-up charter schools and conversion charter schools, giving facilities preferences to the latter. Charter schools’ legal right to utilize public school facilities – whether start-up or conversion – is set forth in Education Code section 47614(b). Therefore, as with the proposed regulations addressing the definition of the term “furnished and equipped”, the proposed regulations here also entirely fall within the ambit of Education Code section 47614(b). No other provision of the education code touches upon this subject. Therefore, any rulemaking initiated to implement the proposed changes is governed by the specific rulemaking authority set forth in Education Code section 47614(b)(6).

Response. As noted earlier, the Education Code establishes separate provisions governing the creation of charter schools by conversion of existing public schools. Conversion charter schools have a clear tie by these provisions to the school site which is the subject of the conversion. The regulations harmonize these provisions with the requirements of EC Section 47614.

Comment – Facilities Charges. [Section 11969.7(f)] defines when a school district is considered to have provided facilities to a charter school “rent free”, which in turn determines how much the school district can charge the charter for the actual costs of supervisorial oversight…. While Education Code section 47613 addresses what a school district may charge a charter school in oversight expenses, Education Code section 47614 alone sets forth school districts’ obligation to provide facilities to charter schools and specifies what a school district may charge a charter school for the use of those facilities. Therefore, the proposed regulation clearly falls within the area of rulemaking authority provided by section 47614(b)(6).

…the grant of rulemaking authority provided in Education Code section 47614(b) simply does not permit SBE to adopt regulations of the type here proposed. Section 47614(b) nowhere indicates that the Board can define, by regulation, the meaning of the term “rent free”, and nowhere indicates that the Board can set, by regulation, the oversight fees a school district can charge a charter school….

Response. The proposed regulation is focused on the charges the school district is empowered, but not required, to impose on the charter school for facilities costs. The regulation states that if the optional charges are imposed, the facilities are not substantially rent free within the meaning of EC Section 47613. The regulation harmonizes this affected provision of EC Section 47614(b) with the affected provision of EC 47613. It is, therefore, properly part of this rulemaking exercise. 

Comment – Reciprocal Indemnification. [Section 11969.9(k)(3)] addresses indemnification issues related to a charter school’s use of public school facilities. Because Education Code section 47614 is the only California statute addressing a charter school’s use of public school facilities, any proposed regulation addressing this subject is governed by the specific grant of rulemaking authority set forth in Education Code section 47614(b)(6). As before, that grant of rulemaking authority does not permit SBE to adopt regulations of the type here proposed. Nowhere does section 47614(b) suggest that the Board may promulgate regulations to require school districts to indemnify charter schools against loss.

Response. EC Section 47614(b) provides a broad grant of rulemaking authority to adopt “regulations implementing this subdivision.” Nothing in the broad grant of rulemaking authority excludes a regulation pertaining to reciprocal indemnification. Moreover, EC Section 47614(b) establishes the unusual circumstance of the school district maintaining ownership of a facility while the charter school is required to be granted use of the facility. Reciprocal indemnification is prudent, and requiring it is within the scope of the SBE’s broad grant of rulemaking authority to implement EC Section 47614(b). If the school district and charter school jointly agree that an alternative provides suitable protection for all interests, the proposed regulations specifically enable the district and charter school to implement that alternative instead.

Comment – Building Standards Code Compliance. [Section 11969.9(k)(4)] makes school district’s responsible for ensuring charter schools’ compliance with the California Building Standards Code. Charter schools’ use of district facilities is governed exclusively by Education Code section 47614(b). Therefore, the proposed regulation is subject to the specific grant of rulemaking authority set forth in Education Code section 47614(b)(6). Again, that grant of rulemaking authority does not permit the Board to adopt regulations of the type here proposed.

Response. EC Section 47614(b) provides a broad grant of rulemaking authority to adopt “regulations implementing this subdivision.” Nothing in the broad grant of rulemaking authority excludes a regulation pertaining to facility maintenance. Moreover, EC Section 47614(b) in effect entitles a charter school to the use of facilities reasonably equivalent to those in which students of the school district are housed. If a charter school is allocated space by the school district in a facility that is not maintained in accordance with EC Section 47610(d), or a facility that is not exempt therefrom pursuant to EC Section 47610.5, then the facility cannot be used by the charter school, and the purpose of the law is thwarted. For clarity, reference to EC Section 47610.5 will be incorporated as a technical amendment.

	Stephanie Medrano Farland
	Senior Policy Analyst, California School Boards Association

	Richard L. Hamilton
	Associate General Counsel and Director, Education Legal Alliance. California School Boards Association

	Laura Walker Jeffries
	Legislative Advocate, Association of California School Administrators

	Sandy Silberstein
	Director of Governmental Affairs, California Association of School Business Officials


The commenters above presented a co-signed letter dated October 9, 2007, regarding the proposed form incorporated by reference in the regulations. Numerous specific comments were presented in support of the following overall conclusion.

Comment – Statewide Form. With the exception of Part A, Commenters assert that, as discussed in the following comments, the Application violates authority, consistency, reasonableness and clarity standards set forth in Government Code sections 11342.1 , 11342.2 and 11349.1.

Response. The SBE acknowledges that commenters representing both school district and charter school interests object to the proposed form for various reasons. Accordingly, amendments are being proposed to remove the form, and thus responses to individual objections will not be necessary. If the SBE chooses to pursue the matter of a form, it will do so in a separate rulemaking effort.

	Ken Burt
	Liaison Program Coordinator, California Teachers Association


The commenter above presented a memorandum dated October 9, 2007, regarding the proposed regulations and the form incorporated by reference. Major comments were as follows, along with proposed responses.

Comment – Consideration of Students in Facilities Allocation. In Section 11969.2 – commencing at lines 19 – 24, new language – is over reaching, burdensome, and attempts to create a false impression. As stated in lines 15 – 19, the law is restated, which was in itself redundant. However having done so, it indicates  ...”the charter school’s in-district students must be given the same consideration as students in the district-run schools….” The new language attempts to created a preference, and or burden that the enabling statute never intended nor states.

Response. EC Section 47614(b) provides the SBE a broad grant of rulemaking authority to adopt “regulations implementing this subdivision.” The proposed regulation elaborates upon and is not inconsistent with the statutory provision. To the extent the wording parallels that of the statute in part, it is necessary to do so in order for the regulation to make sense.

Comment – Over-Allocated Space Reimbursement. In Section 11969.8 there is a change in the method of calculation, it is unclear why such a change is made, and its fairness in relation to the true cost to a school district.  “The per-pupil rate for over-allocated space shall be equal to the statewide average cost avoided per pupil set pursuant to Education Code section 42263 for 2005-06, adjusted annually thereafter by the CDE by the cost-of-living adjustment provided for school district revenue limits annual percentage change in the general-purpose entitlement to charter schools calculated pursuant to Education Code section 47633, rounded to the next highest dollar, and posted on the CDE Web site”.

Response. Existing regulations already establish statewide average cost avoided per pupil per EC Section 42263 as the basis for over-allocated cost reimbursement. The proposed regulation maintains that basis, but takes account of the fact that calculation of statewide cost avoidance may not be necessary in future years due to other changes in law.

Comment – Content of Facilities Requests. In Section 11969.9 (c) (1) and there after language has been weakened on a showing for facilities, and (C) is further watered down by example, and blurring documentation of the number on in-district students.

Response. The proposed change to Section 11969.9(c)(1)(A) adds a reference to the use of actual average daily attendance figures where available, which arguably strengthens the provision. The proposed addition to Section 11969.9(c)(1)(C) does not include an example (as the commenter states), but rather a parenthetical insertion that clarifies when specified documentation is to be provided. The regulatory reference to “need not be verifiable for precise arithmetical accuracy” is taken from an applicable Court of Appeal decision.

	Caprice Young
	President and Chief Executive Officer, California Charter Schools Association


The commenter above presented a letter dated October 9, 2007, focused principally on the proposed form incorporated by reference in the regulations. Numerous specific comments were presented in support of the following overall conclusion.

Comment – Statewide Form. …[W]e are concerned that the current regulation package included a new application form that had not previously been part of the Board’s prior review.  We believe that the development of any form requires the same deliberative and collaborative effort that was used for the entire regulation packet.  The form that has been offered for board approval is a good start for this process, but it is simply not ready for approval. We have identified a number of technical and substantive issues in our review of this form….

Response. The SBE acknowledges that commenters representing both school district and charter school interests object to the proposed form for various reasons. Accordingly, amendments are being proposed to remove the form, and thus responses to individual objections will not be necessary. If the SBE chooses to pursue the matter of a form, it will do so in a separate rulemaking effort.

ALTERNATIVES DETERMINATION
The SBE has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective as and less burdensome to affected private persons than the proposed regulations.

LOCAL MANDATE DETERMINATION
The proposed regulations do not impose any mandate on local agencies or school districts.
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