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	SUBJECT

Child Nutrition Program: Food and Beverages – Approve Commencement of 15-Day Comment Period for Proposed Changes to Proposed Title 5 Regulations
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) take the following action:
· Approve the proposed changes to the proposed regulations;

· Direct that the proposed changes be circulated for a 15-day public comment period in accordance with the Administrative Procedure Act;

· If no relevant comments to the proposed changes are received during the 15-day public comment period, the proposed regulations with changes are deemed adopted, and CDE is directed to complete the rulemaking package and submit it to the Office of Administrative Law for approval; and

· If any relevant comments to the proposed changes are received during the 15-day public comment period, CDE is directed to place the proposed regulations on the SBE’s March 2008 agenda for action.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The SBE heard the proposed regulations on September 18, 2007. The SBE approved the proposed regulations to enter into the formal regulations process. The next step in this process was to allow for public comment. The 45-day public comment period began on October 6, 2007 and ended on November 20, 2007.


	
SUMMARY OF KEY ISSUES


In 2005, Senate Bill (SB) 12 and SB 965, authored by Senator Escutia, enacted rigorous food and beverage standards. However, SB 12 and SB 965 do not provide sufficient detail to clearly state what and when certain food and beverage items can be sold.

Under SB 12 and SB 965, public schools must comply with specific requirements for all food and beverages sold to students outside of the federally reimbursable meal program. Due to ambiguous language within areas of these two laws, it is difficult to determine compliance of certain foods and beverages. The CDE’s Nutrition Services Division has identified the ambiguous areas of the laws and, with the advice and guidance of a stakeholder advisory group and the SBE’s Child Nutrition Advisory Council, proposed regulations that clarify or define each of these ambiguous areas. If approved, these regulations will be used in conjunction with SB 12 and SB 965 to provide the guidance necessary for schools and districts to comply with the requirements.

	FISCAL ANALYSIS (AS APPROPRIATE)


A fiscal analysis was submitted as an Item Addendum during the September 2007 SBE meeting.
	ATTACHMENT(S)


Attachment 1:
Final Statement of Reasons (14 Pages)

Attachment 2:
Proposed Regulations (5 Pages)
FINAL STATEMENT OF REASONS

Child Nutrition Program – Food and Beverages

UPDATE OF INITIAL STATEMENT OF REASONS

The proposed regulations further define and clarify the nutrition standards as set forth by Education Code sections (EC) 49430, 49431, 49431.2, and 49431.5. Additionally, the Code of Federal Regulations, Title 7, sections 210 and 220, require each State to control the sale of “competitive foods,” which the United States Department of Agriculture defines as any food or beverage sold in competition with a federally reimbursable school meal. In response, EC Section 48931 authorizes the State Board of Education (SBE) to regulate competitive foods.

EC sections 49430, 49431, 49431.2, 49431.5 set nutrition standards for all foods and beverages sold to pupils outside of the federally reimbursable school meal programs. Current state regulations, California Code of Regulations, Title 5, sections 15500 and 15501, control the sale of foods and beverages on school campuses by student organizations. Current federal regulations (7 CFR Part 210.11 and 220.12) control the sale of “Foods of Minimal Nutritional Value.”

The proposed regulations clarify what foods and beverages may be sold to pupils on school campus during the school day and one-half hour before and/or after the end of the school day. The California Department of Education (CDE) developed the proposed regulations and recommended their adoption to the SBE based upon input received from a broadly-based informal advisory group convened by the CDE’s Nutrition Services Division. The advisory group included representatives from the California School Nutrition Association, the California Department of Public Health, the SBE’s Child Nutrition Advisory Council, the California Parent Teacher Association, the California Association of School Business Officials, the Associated Student Body, the California Center for Public Health Advocacy, the California School Boards Association, the American Cancer Society, the Dairy Council of California, and the food and beverage Industry. The advisory group focused on identifying specific areas needing clarification in order to aid in the implementation of the laws as well as assisting in the development of the specific language to be proposed.

The public hearing was held at 1:00 p.m. on November 20, 2007. Comments were received and are addressed below.

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF OCTOBER 6, 2007 THROUGH NOVEMBER 20, 2007

The public comment period began on October 6, 2007 and ended on November 20, 2007. The following comments were received:

Pilar Gray, Nutrition Services Director, Fort Bragg Unified School District, in an e-mail dated October 10, 2007:

Comment: Ms. Gray asked what the definition of “artificial sweetener” is, and asked, “is high fructose corn syrup considered an artificial sweetener?”

Response: The term “added sweetener” is defined in statute as “any additive that enhances the sweetness of the beverage, including added sugar…,” which includes artificial sweeteners. The reference to artificial sweeteners has been stricken from the proposed regulations because the CDE has determined that a separate definition for artificial sweetener is not needed in the proposed regulations. High fructose corn syrup is a sweetener, and, by definition, is considered a sugar. A definition of “sugar” has been added to the proposed regulations.
JENNIFER KREGER, PHYSICIAN, IN AN E-MAIL DATED OCTOBER 11, 2007
Comment: Ms. Kreger expressed concern that school children get enough simple carbohydrates and requested that they not be fed high fructose corn syrup or any other added sweeteners.

Response: CDE has no authority to limit simple carbohydrates except in the context of the “sugar restriction”. No change to the regulations is required.

FFION WELTON, IN AN E-MAIL DATED OCTOBER 17, 2007
Comment: Ms. Welton recommends that no snacks high in fat and sugar, and only healthy beverages, should be sold within the school premises at any time. Ms. Welton also recommends the sale of healthy snacks for fund raisers.

Response: The proposed regulations and Education Code sections 49431 and 49431.2 contain restrictions that are sufficient to prevent unhealthy foods, snacks, and beverages from being sold to students at school. No change to the regulations is required

PAT KLOTZ, CARE OF PAM BRADY, PRESIDENT, CALIFORNIA STATE PTA, IN A LETTER SENT VIA E-MAIL DATED NOVEMBER 5, 2007
Comment: Ms. Brady provided a letter supporting the proposed regulations in its entirety. 

Response: No response is required to Ms. Brady’s comment of support.
WANDA GRANT, CHILD NUTRITION DIRECTOR, EL MONTE CITY SCHOOL DISTRICT, IN AN E-MAIL DATED NOVEMBER 8, 2007
Comment: Ms. Grant expressed concern over the definition of whole grain when preparing whole grain food items. Her question is if water is included as an ingredient when determining the predominant ingredient by weight.

Response: CDE will amend the regulations to clarify that a prepared whole grain product is one where whole grains are the predominant ingredient by weight, excluding water, before cooking. 

ANTHONY J. ROBERTS, PROPRIETOR, IN A LETTER DATED OCTOBER 23, 2007
Comment: Mr. Roberts expressed concern that the definition for entrée item is too restrictive and, specifically, should be able to include a plain bagel as it counts for 2 bread/grains when used as a component in the School Breakfast Program. Mr. Roberts suggests there is a conflict within the proposed regulations, specifically between page 1, lines 15-20 and page 1, lines 26-28. Mr. Roberts uses the example that for the School Breakfast Program a bagel, fluid milk, and ½ cup of fruit constitutes a full meal, and, he presumes, that the bagel is the primary food in the meal. Mr. Roberts suggests a revised definition of entrée item in the proposed regulations as “any single food item with the addition of ½ cup of fruit, and fluid milk” that would qualify as a reimbursable meal. Mr. Roberts suggests that the “single food item” would be considered the entrée.

Response: The definition of entrée item in the proposed regulations provides a concise, consistent definition in accordance with examples of entrees found in EC Section 49430(g). The CDE regards an entrée as containing either a mix of food groups or a meat/meat alternate alone. No change to these regulations is required.

Comment: Mr. Roberts explains that page 4, lines 2-6, (Section 15578) can describe a food that may either meet the snack definition or entrée definition, as described in statute and the proposed regulations. Foods that meet this proposed regulation must meet the standards for fat, saturated fat, sugar, and calories.

Response: A food product may meet the requirements of either a snack or an entrée item. EC sections 49431 and 49431.2 provide the fat, saturated fat, sugar and calorie restrictions for a snack item in middle, junior, and high schools and the fat and calorie restrictions for entrée items in middle, junior and high schools. The regulations will be amended to accurately reflect the calorie restrictions in the statutes for both entrées and snacks.

Comment: Mr. Roberts expressed concern over items that are sold separately but typically combined and consumed simultaneously such as a bagel and cream cheese. He requests clarification on items that are sold separately, and priced separately, for example a bagel sold and priced as an item, and cream cheese sold and priced as an item.

Response: If a menu lists and sells food items together with the intent that the items will be consumed simultaneously, then the food item as a whole is subject to the fat and calorie restrictions if it’s an entrée item; or the fat, saturated fat, sugar, and calorie restrictions if it’s a snack item. 

This regulation appears to have been unclear to many people and the CDE will amend the regulation in order to improve its clarity.

MELINDA DOSS, STUDENT STORE TECHNICIAN, IN AN E-MAIL DATED NOVEMBER 13, 2007
Comment: Ms. Doss expresses concern over the sale of foods by student organizations as described in the California Code of Regulations (CCR), Title 5, Section 15501.

Response: These regulations clarify what foods and beverages can be sold outside of the federally reimbursable meal program to pupils. There are also other regulations that provide additional conditions for food and beverage sales that only apply to student organizations. These regulations do not address the additional conditions that apply to student organizations. No change to these regulations is required.

SHERRY SKELLY GRIFFITH, LEGISLATIVE ADVOCATE, ASSOCIATION OF CALIFORNIA SCHOOL ADMINISTRATORS, IN A LETTER SENT VIA E-MAIL DATED NOVEMBER 14, 2007
Comment: Overall ACSA supports the Proposed Regulations and their intent. They describe their comments as minor in nature.

Response: No response is required to Ms. Griffith’s comment of support.
Comment: There is no definition of tortillas and we wonder if this is necessary as there are both flour and corn tortillas?

Response: The standards for allowable foods are based on nutrient content. So, regardless of whether the tortilla is made of flour or corn, the tortilla would need to meet the nutrient criteria set by law. No change to the regulations is required.

Comment: Should there be a definition of sugar? Given the use of high fructose corn syrup it is unclear exactly what sugar means. Is it cane sugar, powdered sugar, brown sugar, etc.? Does it include high fructose corn syrup? What about Stevia which is a plant that is a natural sweetener?

Response: The CDE will add a definition for sugar as follows: “Sugar means all free mono- and disaccharides, such as glucose, fructose, lactose and sucrose.”

Comment: There is no reference to fat content of milk in the definitions. This could be helpful to reinforce statute. Since only 1 percent, 2 percent and non-fat are referenced in SB 965 perhaps it would be helpful to specifically define it under Beverages.

Response: The reference to fat content in milk is stated in EC Section 49431.5 which specifies that only “[t]wo-percent-fat milk, one-percent-fat milk, nonfat milk, soy milk, rice milk, and other similar nondairy milk,” may be sold during school hours. While it is not necessary to restate the statute, CDE will amend the regulation to reflect the one percent, two percent and non-fat requirements for milk.

Comment: In reference to Section 15578, lines 12-14 of the proposed regulations – why are eggs exempt from fat requirement, saturated fat requirement, and caloric requirements? What about the cholesterol level of eggs?

Response: Statute exempts eggs sold alone from the nutritional restrictions. However, under these regulations, if eggs are mixed with non-exempt foods, the food item would not be exempt from the fat, saturated fat and caloric restrictions. No change to the regulations is required.

KRISTINA BOUDREAUX, LOCAL SCHOOL WELLNESS COMMITTEE MEMBER, IN AN E-MAIL DATED NOVEMBER 15, 2007
Comment: Ms Boudreaux expressed concerns over the health and safety of microwaves used in schools.

Response: These regulations do not deal with the cooking or heating methods of foods and therefore this comment is not related to these regulations. No change to the regulations is required. 

KEVIN WASSNER, VICE PRINCIPAL, DESERT PATHWAYS HIGH SCHOOL, IN AN E-MAIL DATED NOVEMBER 15, 2007
Comment: Mr. Wassner expressed concerns that vending machines should not be allowed in schools. He is especially concerned about the sale of sodas, candy, and other snacks in vending machines.

Response: EC Section 49431.5(a) permits vending machines in public schools. To prohibit vending machines would be contrary to the statute. No change to the regulations is required. 

RHONDA DEVAUX, NUTRITION SERVICES DIRECTOR, IRVINE UNIFIED SCHOOL DISTRICT, IN AN E-MAIL DATED NOVEMBER 19, 2007
Comment: Ms. DeVaux suggested a change related to determining a whole grain food item for purchased products; specifically she proposes to add the word “or” on page 2, line 15, after part (h)(1)(A).

Response: The word “or” will be added to Section 15575, part (h)(1) following “cancers”, 

LAUREN TENG, ADMINISTRATOR OF FOOD AND NUTRITION SERVICES, HUNTINGTON BEACH UNION HIGH SCHOOL DISTRICT, IN A FAX DATED NOVEMBER 19, 2007
Comment: Ms. Teng objects to the proposed regulation’s definition of an entrée item. Ms. Teng feels it is too restrictive and should allow for an entrée consisting of a grain/bread alone or a fruit/vegetable alone.

Response: The proposed definition of entrée item in the regulation provides a concise, consistent definition in accordance with examples of entrees found in EC 49430(g). The CDE regards an entrée as containing either a mix of food groups or a meat/meat alternate alone. No change to these regulations is required.

Comment: Ms. Teng recommends the deletion of “added sweeteners” from page 1, line 25, under section 15575, part (c). 

Response: The language in the proposed regulations further clarifies “exempt foods” as being free of added sweeteners and fat. Many of the foods exempt from the nutrition standards may be inherently high in fat (e.g., eggs, nuts, and cheese), or sugar (e.g., fruit). CDE believes that prohibiting added fats or sweeteners to exempt foods is consistent with the intent of the statute to offer children a choice of healthy foods to eat. The addition of fats and sweeteners would make the exempt foods less healthy. No change to the regulations is required.

Comment: Ms. Teng recommends disallowing a product as a whole grain food that contains the statement “Diets rich in whole grain foods and other plant foods and low in total fat, saturated fat, and cholesterol, may help reduce the risk of heart disease and certain cancers" which would remove page 2, lines 13-15, under Section 15575, part (h)(1)(A).

Response: The Federal Drug Administration (FDA) allows manufacturers to place this statement on foods that contain a minimum of 51 percent whole grains. The CDE believes that products containing 51 percent whole grains meet the definition of a whole grain product. Using the labeling stated in the regulation makes it easier for schools to select whole grain products. No change to the regulations is required.

Comment: Ms. Teng expresses concern over the proposed regulation’s definition of electrolyte replacement beverage. Specifically, she states the regulations “…add additional nutrient standards which used no studies as a basis for determining acceptable/unacceptable nutrient levels.”

Response: The proposed regulations clarify the nutrient content requirements for electrolyte replacement beverages for sale in schools during the school day. The nutrient levels proposed were based on input from nutrition and sports associations and from the advisory group. No change to the regulations is required. 

Comment: Ms. Teng also states that artificial sweetener is not defined.

Response:  The term “added sweetener” is defined in statute as “any additive that enhances the sweetness of the beverage, including added sugar…,” which includes artificial sweeteners. The reference to artificial sweeteners has been stricken from the proposed regulations; therefore the CDE has determined that a separate definition for artificial sweetener is not needed in the proposed regulations.
Comment: Ms. Teng recommends the deletion of the proposed regulation’s milk definitions. Specifically, Ms. Teng suggests the removal of the additional nutrient requirements for sugar and fat.

Response: Current statute only addresses fat content for milk, and does not specify a sugar content for milk. The CDE believes limiting the amount of added sweeteners promotes better nutrition and helps prevent obesity in children and thus, meets the intent of the legislation. 

Comment: Ms. Teng states that term “caloric requirement” as defined on page 3, lines 23-25, under Section 15577, part (a) is unclear. Specifically, it does not state if the definition is for a food or beverage, snack or entrée.

Response: The term “caloric requirement” is defined in the proposed regulations and addresses nutrition standards for snack items (snack item is defined in statute). The term “requirement“ is not appropriate because it is more of a restriction. Therefore, the term “requirement” will be amended to read “restriction” each time it was used.

The CDE will amend Section 15577(a) to clarify the caloric restriction for a snack and for an entrée.

Comment: Ms. Teng recommends clarifying the language on page 4, lines 2-6, under section 15578, part (a). Specifically, she is concerned about how to determine when foods are sold separately whether their intent is to be combined and eaten simultaneously or not.

Response: The regulations will be amended to clarify situations when two food items sold together are considered a single item and therefore are analyzed as a single item.

Comment: Ms. Teng expressed concern that the proposed regulations add more confusion to the statute. She expresses that current statute already makes an adverse economic impact and recommends that the economic impact of the proposed regulations on schools be studied before being adopted.

Response: The proposed regulations are developed to clarify the current statute. The statute imposes restrictions on the sale of foods and beverages in schools. The legislature knew that the restrictions imposed on the sale of foods and beverages in California public schools might have an adverse economic impact on some school food vendors and on manufacturers of foods and beverages that do not meet the nutritional restrictions of the statute. There is no need to study the economic impact of the proposed regulations. 

DALE NEW, PRESIDENT, CAL TROPICS PRODUCERS, INC., IN AN E-MAIL SENT NOVEMBER 19, 2007
Comment: Mr. New recommended keeping the sugar and saturated fat content requirements but deleting the fat content requirement in a product that includes exempt and non-exempt foods.

Response: Fat, saturated fat, and sugar content restrictions are in the statute and apply to non-exempt foods. These regulations clarify the statutory requirements. CDE has no authority to remove the fat restriction by these regulations when they are required by statute. The regulations state that a food item that is a combination of an exempt food and non-exempt food(s) is a nonexempt food and subject to the nutritional restrictions. The CDE believes that this interpretation of combined foods is consistent with the intent of the statute to provide school children with healthy food choices. No change to the regulations is required.

MARIAN ROAN, DIETETIC INTERN, WEST CONTRA COSTA UNIFIED SCHOOL DISTRICT, IN AN E-MAIL SENT NOVEMBER 20, 2007
Comment: Ms. Roan recommends the term artificial sweetener be defined.

Response:  The term “added sweetener” is defined in statute as “any additive that enhances the sweetness of the beverage, including added sugar…,” which includes artificial sweeteners. The reference to artificial sweeteners has been stricken from the proposed regulations; therefore the CDE has determined that a separate definition for artificial sweetener is not needed in the proposed regulations.
Comment: Ms. Roan expresses concern over the availability of electrolyte replacement beverages.

Response: The statute specifically permits electrolyte replacement beverages to be sold on school campus. No change to the regulations is required.

Comment: Ms. Roan recommends changing the wording in Section 15576 from “artificial sweeteners” to “added sweeteners.”

Response: The statute permits sweeteners in electrolyte replacement beverages and milk and nondairy alternatives. The regulations cannot ban what is permitted in the statute. The ban on artificial sweeteners will be deleted for ERB, milk and nondairy milk alternatives.
Comment: Ms. Roan is seeking additional clarification on the sale of condiments.

Response: The proposed regulations address foods that are eaten simultaneously, which may include condiments. The nutritional content of condiments are included with the food item sold when the food item includes the condiment. Therefore, the food item which includes the condiment is subject to the nutrition restrictions. No change to the regulations is required.

PETE REYNOLDS, SENIOR PARTNER, HEALTH FUSION, IN AN E-MAIL SENT NOVEMBER 20, 2007
Comment: Mr. Reynolds recommends changing the electrolyte replacement beverage definition in the proposed regulations by deleting the sodium requirement. He states that the definition does not follow the Dietary Guidelines for Americans.

Response: The purpose of electrolyte replacement beverages (ERB) is to replenish energy and the primary electrolytes lost during vigorous physical activity as well as to hydrate the body. Since the primary electrolytes lost during physical activity are sodium and potassium, an ERB should replace both of those electrolytes. The statute allows the sale of ERBs and the proposed regulations define them in accordance with their primary use. No change to the regulations is required.

NICOLE MESCHI, SCHOOL NUTRITION DIRECTOR, PACIFIC GROVE UNIFIED SCHOOL DISTRICT, IN AN E-MAIL SENT NOVEMBER 20, 2007
Comments: Ms. Meschi expressed concern that the proposed regulations further restrict the types of beverages allowed to be sold on school campuses, specifically it would limit the number and types of electrolyte replacement beverages and flavored milks allowed.

Response: The statute restricts the type of beverages allowed to be sold on school campuses during the school day and up to one half hour after school, and less than one half hour before school in middle and junior high schools. The purpose of electrolyte replacement beverages (ERB) is to replenish electrolytes lost during vigorous physical activity as well as to hydrate the body. The primary electrolytes lost during activity are sodium and potassium, an ERB should replace both of those electrolytes. The proposed regulations define ERBs in accordance with their primary use.

The statute only addresses the fat content for milk, and does not address the sugar content, as it does for other allowable beverages. The CDE believes that limiting the amount of added sweeteners to milk and nondairy milk alternatives promotes better nutrition and helps prevent obesity in children. Flavored 1 percent, 2 percent and nonfat milk that meet the requirements of the regulation could be sold in schools.

KORIN LEE, IN AN E-MAIL SENT NOVEMBER 20, 2007
Comments: Ms. Lee expressed concern over electrolyte replacement beverages being allowed in schools.

Response: The statute allows ERBs to be sold during the school day in middle and high schools. CDE cannot ban beverages that are expressly permitted to be sold in schools by statute. No change to the regulations is required.

Martin J. Hahn, Attorney, Hogan & Hartson, LLP, in an e-mailed letter dated November 20, 2007

Comment: Mr. Hahn expressed concern that the proposed regulations would disallow items containing exempt and non-exempt foods such as a grilled cheese sandwich, a peanut butter sandwich, and a peanut butter with jelly sandwich.
Response: The proposed regulations may allow such items for sale in schools – these items would not be exempt from, but must meet the nutrition restrictions.
In elementary schools whole grain bread may be allowed, but is not exempt from but  must meet nutrition restrictions set by statute. Nut butters are exempt, but, by statute, must be sold as individual portions. Cheese is exempt, but, by statute, must be packaged for individual sale. Therefore, in elementary schools, by statute, these items can be sold individually to pupils. Since a full meal is also allowed by statute, a sandwich can be incorporated into a full meal, and therefore be sold to a pupil.
In middle and high schools sandwiches may be allowed, but are not exempt from but must meet nutrition restrictions for an entrée item, according to these proposed regulations.
These regulations may require some schools and/or vendors to switch to products that meet the restrictions when combined. CDE believes the intent of the legislature to prevent obesity in children is met by requiring a food item, consisting of exempt and non-exempt foods combined into one food item, meet the nutritional restrictions for fat, saturated fat, sugar and calories established by statute.

The CDE will amend Section 15578(a) to avoid any confusion as to what is meant when individual foods are sold together as one food item.
Comment: Mr. Hahn expressed concern that United States department of agriculture (USDA) commodity foods are used in the manufacturing of foods that would fall under the requirements of Senate Bill 12.
Response: The primary purpose of USDA commodity foods is to provide schools with supplemental foods at a reduced cost so they can lower costs when preparing meals for use in the federally reimbursable meal programs. USDA commodities can be used to manufacture food items that meet the nutritional restrictions for fat, saturated fat, sugar and calories establish by statute. Based on information from food service directors, USDA commodities do not contribute significantly to food sales outside of the federal meal programs. No change to the regulations is required.

Shari Morshed, Vice President, Marketing, Snak Club, Inc. in an e-mailed letter dated November 20, 2007

Comment: Ms. Morshed recommended keeping the sugar, saturated fat, and caloric content requirements but deleting the fat content requirement in a product that includes exempt and non-exempt foods.

Response: Fat, saturated fat, caloric and sugar restrictions for non-exempt foods are in the statute. CDE is required by the statute to include the fat restriction when determining whether non-exempt foods comply with the nutritional restrictions. CDE believes the intent of the legislature to prevent obesity in children is met by requiring a food item, consisting of an exempt and nonexempt food combined into one food item, meet the nutritional restrictions for fat, saturated fat, sugar and calories established by the legislature. No change to the regulations is required.

SUMMARY AND RESPONSE TO COMMENTS RECEIVED AT THE PUBLIC HEARING HELD ON NOVEMBER 20, 2007

Bob Achermann, Cal-Neva Beverage Association

Comment: Mr. Achermann suggested changes to the definition of electrolyte replacement beverage. Specifically, Mr. Achermann suggested:
1)
Allowing an ERB to contain either sodium or potassium, but not require both, and/or,
2)
Broadening the definition from specific electrolytes to a broader array of potential electrolytes that may be added.
Response: The purpose of ERBs is to replenish major electrolytes lost during vigorous physical activity as well as to hydrate the body. The primary electrolytes lost during activity are sodium and potassium, which should be replaced by an ERB. The proposed regulations define ERBs in accordance with their primary use.

Comment: For future consideration, and not for consideration for these regulations, Mr. Achermann suggested a serving size limit of no more than 12 fluid ounce servings for electrolyte replacement beverages.
Response: Mr. Achermann is not requesting that the regulations be changed in order to limit the serving size for beverages, but to consider this change in the future. No change to the regulations is required.

Ralph Simone, California Advocates, Inc., on behalf of J. Darius Bikoff, Founder/CEO of Glaceau

Comment: Mr. Simone, on behalf of J. Darius Bikoff, recommends the following alternatives to change the definition of electrolyte replacement beverage:
1)
Delete the sodium and potassium requirements, and
2)
Add an “overall electrolyte goal…but do not specify the types or levels of the electrolyte components.”
Response: Sodium and potassium are two major electrolytes that need to be replaced during vigorous physical exercise and/or exertion. The nutrient levels proposed were determined based on input from the CDE’s advisory group. The primary purpose of ERBs is to replenish major electrolytes lost during vigorous physical activity as well as hydrate the body. The primary electrolytes lost during activity are sodium and potassium, which can be replaced by an ERB. The proposed regulations define ERBs in accordance with their primary use. No change to the regulations is required.

Rene Yamashiro, California School Nutrition Association

Comment: Ms. Yamashiro spoke in support of the proposed regulations.
Response: No response is required to Ms. Yamashiro’s comment of support.
Tammy Anderson-Wise, Director, Program Services, Dairy Council of California

Comment: Ms. Anderson-wise spoke in support of the proposed regulations.
Response: No response is required to Ms. Anderson-wise’s comment of support.
Anthony J. Roberts, Proprietor

Comment: Mr. Roberts spoke and submitted written comments at the public hearing that were similar to the comments he submitted during the 45-day public comment period. 
Response: No response is required for Mr. Roberts’ written comments submitted at the public hearing as they are addressed above.
Comment: At the public hearing Mr. Roberts verbally recommended not listing any specific foods in the proposed regulations that are not listed in the statute, specifically using bagel with cream cheese as an example.
Response:  The examples used provide additional clarification to the proposed regulations. We will change the regulation and delete bagel with cream cheese and add pita bread with hummus.
The following amendments were made to the proposed regulations due to comments received:

Section 15575
Subdivision (h)(1)(A) – is amended to add the word “or” at the end of the sentence.
Subdivision (h)(2)(A) – is amended to add “excluding water” and “before cooking” to clarify that a prepared whole grain product is one where whole grains are the predominant ingredient by weight, excluding any liquid, before cooking.
Section 15576
Subdivision (b)(2) – is amended to delete the words “at least 1 gram but” and “sugar” and to add the words “added sweetener”.
Subdivisions (c)(2), and (d)(2) - are amended to clarify the amount of sweeteners that may be added to milk and non-dairy milk alternatives. 

Subdivisions (b)(3), (c)(3) and (d)(4) – deleted entirely.
Subdivision (c) – is amended to reflect the 1 percent, 2 percent and nonfat requirements for milk by adding that requirement.
Section 15577
Subdivisions (a), (b), (c), (d) – the word “requirement” is deleted and the word “restriction” has been added.
Subdivision (a)(2) – is amended to accurately reflect the calorie restrictions in the statutes for both entrées and snacks.
Subdivision (e) – is added to define “sugar”.
21 CFR Part 101.9(c)(6)(ii) has been added to the reference citation.
Section 15578
Subdivision (a) – is amended to: 
· Accurately reflect the calorie restrictions in the statutes for both entrées and snacks,
· To improve clarity
· Avoid any confusion as to what is meant when individual foods are sold together as one food item.
In addition, the examples used at the public hearing by one of the commenters provided additional clarification to the proposed regulations. The regulations have been amended to delete bagel with cream cheese and add pita bread with hummus.
Subdivisions (b) – clarifies the restriction for a snack food item and entrée. 

Subdivision (c) – clarifies restrictions and amends requirement to restriction.

Subdivision (d) – the term “requirement” is amended to read “restriction” each time it is used.
ALTERNATIVES DETERMINATION

The SBE has determined that no reasonable alternative has been identified that would be more effective in carrying out the purpose for which the regulations are proposed, or would be as effective and less burdensome to affected private persons than the proposed regulations.
LOCAL MANDATE DETERMINATION

The proposed regulations do not impose any mandate on local agencies or school districts.
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