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               JANUARY 2008 AGENDA

	SUBJECT

Community-Based English Tutoring Program: Approve Commencement of 15-Day Comment Period for Proposed Changes to California Code of Regulations, Title 5, Sections 11315 and 11315.5 and Approve the Addendum to the Final Statement of Reasons
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) take the following action:

· Approve the proposed changes to the proposed regulations and the Addendum to the Final Statement of Reasons (FSR);

· Direct that the proposed changes and the Addendum to the FSR be circulated for a 15-day public comment period in accordance with the Administrative Procedure Act;

· If no relevant comments to the proposed changes and the Addendum to the FSR are received during the 15-day public comment period, the proposed regulations with changes are deemed adopted, and CDE is directed to complete the rulemaking package and resubmit it to the Office of Administrative Law (OAL) for approval; and

· If any relevant comments to the proposed changes are received during the 
15-day public comment period, CDE is directed to place the proposed regulations with changes on the SBE’s March 2008 agenda for action.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The Community-Based English Tutoring (CBET) program is authorized by California Education Code (EC) sections 315, 315.5, 316, 316.5, and 317 to provide instruction to adults who pledge to tutor English learner (EL) students in kindergarten through grade twelve (K-12). Senate Bill (SB) 368 was passed by the legislature in August 2006 and approved by the Governor in September 2006. This bill extends the CBET program while adding a number of new provisions for programs commencing with fiscal year 2007-08.

	SUMMARY OF PREVIOUS (Cont.)


At the March 2007 SBE meeting, the SBE approved the regulations for submission to the OAL. After a review in October 2007, the OAL required amendments and additional clarity in the above noted documents prior to approval. Because the addendum and amendments have resulted in substantive changes, we are requesting approval and authority to circulate the document and the regulations for a 15-day public comment period. Following approval, the CDE will post the proposed regulations and the Addendum to the FSR for the required 15-day comment period.
	SUMMARY OF KEY ISSUES


The amendment to California Code of Regulations (CCR), Title 5, Section 11315 recommends the deletion of subdivision (d) because the commencement of the first day of CBET programs, for all districts, cannot be defined.

In CCR Section 11315.5, the use of the term “certification” has been substituted, where appropriate, for the term “assurance” so as to further define the assurances specified by EC Section 35021.1. Two sentences in subdivision (c) of Section 11315.5 have been deleted as unnecessary since the time frame for record archival is not specified in 
SB 368. The remaining amendments attempt to clarify and identify, using consistent language, the specific testing requirements of both adult and K-12 CBET students.

	FISCAL ANALYSIS (AS APPROPRIATE)


The proposed changes to the regulations do not create any fiscal impact.
	ATTACHMENT(S)


Attachment 1: Title 5, EDUCATION, Division 1, California Department of Education, Chapter 11. Special Programs, Subchapter 4. English Language Learner Education (3 Pages)
Attachment 2: Addendum to the Final Statement of Reasons (7 pages)
· The SBE has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined; text proposed to be deleted is displayed in strikeout. 

· The 15-Day text proposed to be added is displayed in “bold underline”; text proposed to be deleted is displayed in “bold strikeout”.

· The second 15-day text proposed to be added is displayed in “double underline”; text proposed to be deleted is displayed in “double strikeout”.

  Title 5.  EDUCATION



Division 1.  California Department of Education

Chapter 11. Special Programs
Subchapter 4. English Language Learner Education

§ 11315. Community-Based English Tutoring (CBET) Programs.


In distributing funds authorized by Education Code sections 315, and 315.5, 316, 316.5, and 317, the State Superintendent of Public Instruction (SSPI) shall allocate the funds and local educational agencies (LEAs) shall disburse the funds at their discretion consistent with the following:


(a) The funds made available by Education Code sections 315, and 315.5, 316, 316.5, and 317 shall be apportioned by the State Superintendent of Public Instruction SSPI to local educational agencies LEAs offering Community-Based English Tutoring (CBET) based upon the number of limited English proficient (LEP) pupils identified as English learners in the Annual Language Census Survey from the prior year census.


(b) The governing boards of local educational agencies LEAs may disburse these funds at their discretion to carryout the purposes of this section. Local educational agency LEA governing boards shall require providers of adult English language instruction which receive funds authorized by Education Code sections 315, and 315.5, 316, 316.5, and 317 to maintain evidence that adult program participants have pledged to provide personal English language tutoring to California school pupils with limited English proficiency.


(c) Local educational agencies LEAs may use these funds for direct program services, community notification, transportation services, and background checks pursuant to Education Code section 35021.1 related to the tutoring program.


(d) Local educational agencies shall not receive any funds pursuant to Education Code sections 315, 315.5, 316, 316.5, and 317 until the first day that chapter 3 (commencing with section 300) of Part 1 of the Education Code is operative for that local educational agency.

NOTE: Authority cited: Sections 316, and 316.5, 33031 and 35021.1, Education Code. Reference: Sections 315, and 315.5, 316, 316.5,  and 317, 35021.1 and 52164, Education Code.
§ 11315.5.  Local Educational Agencies Assurances of Compliance.


In addition to assurances specified in Education Code section 35021.1, aA Local Education Agency (LEA) applying for Community-Based English Tutoring CBET funding shall provide assurances certification to the State Board of Education that:

(a) it has conducted an automated records check, as specified in Education Code section 35021.1, of all adult CBET enrollees.

(b)(a) The LEA shall certify that Iit has read and is familiar with the regulations governing the program, which include California Code of Regulations, title 5, sections 11315 and 11315.5, and that it will implement the goals;


(c)(b) The LEA Iit will develop a Community-Based English Tutoring CBET plan in accordance with pursuant to the SB 368 additions of Education Code sections 315.5, 316.5 and 317. The plan shall be approved by the governing board of the school district and shall be reviewed and revised as necessary, or at a minimum of not less than once every three years;


(d)(c) The LEA it shall retain, for no less than five years, all records related to the training, attendance, and reading achievement of adult English-as-a-second-language learners who pledge to provide tutoring to pupils with limited-English-language proficiency. The format of such records shall be substantially similar to the CBET Data Collection Template located on the web at http://www.cde.ca.gov/sp/el/cb/ 

Achievement results from the California Standards Test (CST) and the California English Language Development Test (CELDT) of K-12 students, tutored by adult CBET enrollees, are to be made available to CBET administrators and directors of CBET programs to fulfill the data collection requirements established by Education Code section 317. and Iin no event shall assessment results be communicated in any way to anyone not already legally authorized to have that information. 

(e)(d) The LEA Iit shall maintain data-based records that include assessments of, but not limited to, measurable English reading growth of adult English language learners participating in the Community-Based Tutoring CBET program; and,


(f)(e) The LEA Iit shall maintain district level data pertaining to, but not limited to: 

(1) improvement in attendance of pupils participating in the tutoring program; 

(2) achievement progress of K-12 pupils, who were tutored by Community-Based English Tutoring CBET adults, as measured by the English language development test CELDT administered under section 60810; and


(3) achievement progress of K-12 pupils, who were tutored by CBET adults, as measured by the CST administered under section 60640 review of individual K-12 pupil data from the Standardized Testing and Reporting program, under Education Code section 60640, to determine progress of pupils tutored by adults who have been trained as a tutor. 
NOTE: Authority cited: Sections 313 316 and 33031, Education Code. Reference: Sections 315, 315.5, 316, 316.5, and 317, Education Code.

12-14-07 [California Department of Education]
ADDENDUM TO FINAL STATEMENT OF REASONS

Community-Based English Tutoring (CBET) – Supplemental Information
NECESSITY/RATIONALE

This proposed Title 5 regulation amends the existing regulations under the CBET Program. Currently the state requires no method of measurement to determine if the CBET program is effective. Revisions and amendments, herein, will establish guidelines for CBET funded districts to develop a CBET plan, approved by the local governing board, which will require the analysis of assessment data for review and revision of the plan. The intent of the CBET program is to encourage family members and others to provide personal English language tutoring [to limited English proficient (LEP) children], and support these efforts by raising the general level of English language knowledge in the community. 

Section 11315
Original Proposed Regs (underline and strikethrough): The amendments to this section include new references to California Education Code sections 315, 316.5, and 317 because of the chartered Senate Bill 368. The word “State” and the acronym “SSPI” were added. In the Notice, Education Code sections 315.5, 317 were added to the reference section.

Second 15-Day Modified Text (double underline and double strikethrough): The acronym for local educational agencies, “LEA,” was added. In the Note, Education Code sections 316.5 and 35021.1 were removed from the authority section and placed in the reference section.

Section 11315(a) 
Original proposed regs (underline and strikethrough): The amendments to this section include new references to California Education Code sections 315, 316.5, and 317 because of the chartered Senate Bill 368. The acronym SSPI was added o replace the phrase “State Superintendent of Public Instruction.” The phrase “limited English proficient (LEP,” was inserted to maintain consistency of terminology. “Annual Language Census Survey” was added to specify the manner by which English learners are identified to calculate annual allocations.

15-Day Modified Text (bold underline and bold strikethrough): The term “as English Learners” was deleted because it was redundant of the term “limited English proficient” that was added by this rulemaking. The term “limited English proficient” more accurately reflects those students who are targeted by the statutory scheme. The word “census” was deleted because of the previous insertion of the term in the same sentence.

Second 15-Day Modified Text (double underline and double strikethrough): For consistency purposes, “local educational agencies” was deleted and the acronym “LEAs” was added. The acronym “CBET” was added.


Section 11315(b) – 
Original proposed regs (underline and strikethrough): The amendments to this subdivision include new references to California Education Code sections 315, 316.5, and 317 because of the chartered Senate Bill 368.

Second 15-Day Modified Text (double underline and double strikethrough): For consistency purposes, “local educational agency/ies” was deleted and replaced by the acronym “LEA” and “LEAs”.


Section 11315(c)

Second 15-Day Modified Text (double underline and double strikethrough): For consistency purposes, “local educational agencies” was deleted and replaced by the acronym “LEAs”.


Section 11315(d) 
Original proposed regs (underline and strikethrough): Language was added indicating that the disbursement of CBET allocations will commence with the first day of program operation to coordinate the initiation of services with receipt of funding.
Second 15-Day Modified Text (double underline and double strikethrough): Subdivision (d) was deleted following the first 15-day public comment period because it was determined that it created an ambiguity by attempting to define a start date for the disbursement of funds to the LEAs.

Education Code sections 316.5 and 35021.1 were removed as authority citations and placed as reference citations. Education Code section 52164 was also added as a reference citation.


Section 11315.5 
Original proposed regs (underline and strikethrough): Chapter 632, Statutes of 2006, (SB 368, Escutia), made important improvements to the accountability requirements for all CBET funded LEAs. The addition of section 11315.5 will clarify the components required to be included in a CBET plan. This section also specifies assessment protocols to be implemented for all program participants in grades K-12 and adult participants.

The new legislation requires LEAs to annually adopt a plan that identifies CBET program objectives and several accountability measures. Prior to this requirement there was no system in place to provide evidence that the decade of past programs, though very popular, had successfully improved LEP student achievement. These regulations will eliminate the ambiguity of the previous legislation and assure that the beneficiaries of CBET programs will be those originally intended, California’s K-12 LEP students.

Second 15-day Modified Text – (double underline and double strikethrough): The CBET application process requires superintendent and local board president approval certifying that specific activities and services be planned and implemented. The certifications are defined in the application pages and therefore the previous language citing Education Code section 35021.1 is not required in this context. This certification by the LEA is made to the State Board of Education. 

For consistency purposes, the term “assurances” has been deleted and replaced by the term “certification.” The phrases “local education agency” and “Community-Based English Tutoring” were deleted and replaced by the acronyms “LEA” and “CBET”.


Section 11315.5(a) - New

Second 15-Day Modified Text (bold underline and bold strikethrough): Prior language required the LEA to provide assurances specified in Education Code section 35021.1. This Education Code provision does not provide any assurances but rather provides districts to obtain automated records checks of prospective non-teaching volunteer aides for purposes of insuring the safety of students on campuses. The language has been amended to clarify that in order to be eligible for CBET funds, the LEA must conduct an automated records check of convictions of any sex offense for all adult CBET enrollees.

This provision was added to the regulations in an effort to ensure the safety of children from volunteers.

Section 11315.5(b) – formerly (a)

Original proposed regs (underline and strikethrough): Added language requires certification that LEA representatives are knowledgeable of the regulations governing the CBET program and that the LEA will implement the goals.

15-Day Modified Text (bold underline and bold strikethrough): Directives were added to require certification and implementation of the goals pertaining to the California Code of Regulations, title 5, sections 11315 and 11315.5 

Subdivision (b) was also amended to exclude the phrase “The LEA shall certify that,” and “and that it will implement the goals” because certification of this process occurs in the initial application for funding.

Second 15-Day Modified Text (double underline and double strikethrough): Language was added to state “regulations governing the program, which include” to specify the regulations governing this program.

The phrase “regulations governing the program, which include” was deleted because it infers that other regulations must also be read that directly apply to the program.

Subdivision (a) has been renumbered to (b).


Section 11315.5(c) – formerly (b)

Original proposed regs (underline and strikethrough): Education Code sections 315.5, 316.5, and 317 were established upon authorization of SB 368 requiring funded LEAs to develop and implement a local school board approved CBET plan. This section was added to establish a reference to the new Education Codes governing the CBET program.

15-Day Modified Text (bold underline and bold strikethrough): Language was added to specify that the LEA will develop a plan in accordance with SB 368 and that it will review the plan at a minimum of not less than once every three years. 

The phrase, “in accordance” was deleted and replaced with the term “pursuant.” The phrase ”not less than,” was deleted and replaced with “or at a minimum of.” Both amendments have been proposed for consistency and clarity of language.

The words “The LEA” have been deleted and “It” has been added. For consistency purposes “Community-Based English Tutoring” was deleted and the acronym “CBET” was added. The word “with,” was replaced with the phrase, “pursuant to,” and reference to, “SB 368” has been deleted because Education Code sections 315.5, 316.5, and 317 specify the actions required of LEAs.
Second 15-Day Modified Text (double underline and double strikethrough): Subdivision (b) has been renumbered to (c). 

Section 11315.5(d) – formerly (c)

Original proposed regs (underline and strikethrough): This section was added to specify the length of time and the format such records pertaining to adult BET students must be on file and archived.
15-Day Modified Text (bold underline and bold strikethrough): Public comments raised concerns that information regarding the assessment data and reporting methods specified by the new requirements may be withheld from participating LEAs where adults and K-12 students are not in the same LEA.

This section was amended with language to require student achievement progress information, defined herein and required by SB 368, to be made available to authorized administrators for the sole purpose of completing record requirements established by Education Code section 317.

Second 15-Day Modified Text (double underline and double strikethrough): Language specifying the length of time and format of records has been deleted. This section was amended because this legislation does not directly specify archival requirements. The reference to format has been deleted to provide for established LEA practices to continue.

Subdivision (c) has been renumbered to (d). For consistency purposes, “Community-Based English Tutoring” was deleted and replaced by the acronym “CBET”.  


Section 11315.5(e) – formerly (d)

Original proposed regs (underline and strikethrough): This section was added because of the requirement for a pre-test and post-test to measure adult English reading progress. Data base records will provide information to analyze the effectiveness of the LEA CBET program and to guide any revisions deemed necessary in the CBET plan. In this regard, the term, “assessments,” refers to the appropriate instrument used to measure the achievement progress of adult CBET students.
15-Day Modified Text (bold underline and bold strikethrough): For consistency purposes, the words “The LEA” have been deleted and “It” has been added.

Second 15-Day Modified Text (double underline and double strikethrough): This section was amended to strike the phrase, “but not limited to,” because it could infer that other types of assessments are necessary.

Subdivision (d) was renumbered to (e). For consistency purposes, “Community-Based English Tutoring” was deleted and replaced by the acronym “CBET”.  

Section 11315.5(f) – formerly (e)

Original proposed regs (underline and strikethrough): This section was added as specified in Education Code section 317.
15-Day Modified Text (bold underline and bold strikethrough): For consistency purposes, the words “The LEA” have been deleted and “It” has been added.

Second 15-Day Modified Text (double underline and double strikethrough): The phrase, “district level,” has been deleted because there is no distinction between LEA and district. The phrase, “but not limited to,” has been deleted because Education Code section 317 specifies three measures of K-12 students participating in the CBET program.

Section 11315.5(f)(1)

Original proposed regs (underline and strikethrough): As specified in Education Code section 317, LEAs shall maintain data base records of improved attendance of K-12 students participating in the CBET program.

This section was added to clarify the intent of Education Code section 317.

Section 11315.5(f)(2) 
Original proposed regs (underline and strikethrough): As specified by Education Code section 317, LEAs shall maintain data base records of achievement progress as measured by the CELDT assessment of K-12 students participating in the CBET program. References to assessments indicate the instrument used to determine the results. The results, or outcomes of the assessment, are referred to by the phrase achievement progress.

This section was amended to clarify Education Code section 317.

Second 15-Day Modified Text (double underline and double strikethrough): For consistency purposes, “Community-Based English Tutoring” and “English language development test” was deleted and replaced by the acronym “CBET” and “CELDT”.  

Section 11315.5(f)(3) –

Original proposed regs (underline and strikethrough): As specified by Education Code section 317, LEAs shall maintain data base records of achievement progress as measured by the CST of K-12 students participating in the CBET program.

This section was added to clarify the intent of Education Code section 317.
Second 15-Day Modified Text (double underline and double strikethrough): This section was amended to clarify the assessment required to measure achievement progress of K-12 students participating in the CBET program.
Section 313 was deleted and sections 316 and 33031 were added to the authority citation.
SUPPLEMENTAL RESPONSES TO COMMENTS IN FSR

Original Response in FSR:  Mr. Jones’ comments refer to the finding that there are no non-discretionary costs imposed on local education agencies choosing to participate in this non mandated program. The proposed amended regulations do not prohibit discretionary use of CBET funds for oversight and administrative costs. The cost ratio for administering the program, as pointed out by Mr. Jones, may be proportionately higher for districts receiving smaller awards. As proposed, however, section 11315(b) allows governing boards of local educational agencies to disburse these funds at their discretion in order to carry out the purposes of this section. (Page 214 of the Final Statement of Reasons)


Supplemental Response: Furthermore, since the CBET program is voluntary, additional costs are not mandated.

Original Response in FSR: Mr. Frost’s fifth comment suggests that specific parameters of data collection and analysis be included in the regulations. Again, there is no language in SB 368 that authorizes development and implementation of such standards 

through regulations, districts are expected to devise. (Page 216 of the Final Statement of Reasons)


Supplemental Response: Districts are expected to devise data base systems to maintain data records of K-12 CBET students including improved attendance, CELDT achievement, and CST achievement. The parameters of such a system will be determined in each district CBET plan.

Original Response in FSR: Sue Garnett’s first comment refers to confusion in the field about how assessment data is to be collected for each CBET student and then compiled for analysis. No current statewide system is in place to assist in streamlining this requirement. (Page 217 of the Final Statement of Reasons)


Supplemental Response: While no waiver system is identified in these regulations, the State Board of Education has a waiver process available for districts 

Additional Comments Received During the Public Hearing on May 8, 2007

Six individuals (not five) provided oral comments in strong support of the proposed regulation to require CBET accountability measures to improve existing programs. Program staff accidentally omitted a response to Ms. G. Vittoria Abbate who was in strong support of the proposed regulation.

Original Response in FSR: No formal response is required for the five individuals because comments of support do not specifically address the proposed regulations. Responses to Ms. Garnett and Mr. Frost may be found in the written comment section.

Supplemental Response: Responses to Ms. G. Vittoria Abbate’s oral comments may be found in the written comment section.

COMMENTS RECEIVED DURING THE PERIOD THE 15-DAY NOTICE AND PROPOSED REGULATION TEXT WAS AVAILABLE TO THE PUBLIC

The modified text was made available to the public from January 15, 2008 through January 29, 2008. The State Board of Education did not receive any comments on the modified text.

12-14-07 [California Department of Education]
12/28/2007 12:41 PM

