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2007 Annual Report of Waiver XE "Annual Report of Waiver"  Activity 

California Education Code (EC) Section 33053 states that the:

“Department of Education shall annually submit a report to the Governor, Legislature, California State Board of Education, and make the report available to the superintendent and board president of each school district and county office of education. This report shall include a description of the number and types of waivers requested of the board, the actions of the board on those requests, and sources of further information on existing or possible waivers.” 

This report shows the number of general and specific waiver requests or instructional materials petitions received from January 1, 2007 to December 31, 2007. Requests to waive federal statute in the No Child Left Behind (NCLB) Act are also included. Waiver requests are heard by the State Board of Education (SBE) during a regularly scheduled meeting. 
The report also describes the types of waivers received from local educational agencies (LEAs) and the dispositions of those waivers. Each waiver request submitted from a school district or county office of education is logged into the California Department of Education (CDE) Waiver Office database. Once logged in, requests are tracked until either approved or disapproved by the SBE, returned to the district, or withdrawn by the LEA.

	Waiver Requests for 2007

	153
	General Waivers

	145
	Specific Waivers

	10
	Federal Waivers

	5
	Instructional Materials Petitions

	313
	Total Number Received

	
	

	Dispositions of 2007 Waiver Requests
	Percentage

	255
	Waivers Approved
	82%

	3
	Waivers Denied
	1%

	23
	Waivers Withdrawn
	7%

	32
	Waivers with No Formal Action Taken
	10%

	313 
	Total Number 


The total number of waiver requests received was about the same as in 2006.
The approval rate of waiver requests approved in 2007 was 82 percent, and is slightly lower than the approval rate of 85 percent approval rate in 2006.  
For 2007, the number of denied waiver requests was only three, or one percent. The denial percentage remains consistently low from year to year. However, waiver requests that CDE recommend for denial are often withdrawn by the district before the SBE meeting, preventing formal denial by the SBE. The number of waivers withdrawn this year was 23, or seven percent of the total. 

General waivers can only be denied for one of seven reasons found in EC Section 33050(a). 
No action was taken on 32 waiver requests. This number includes requests to waive EC sections that cannot be waived by statute; waivers that are unnecessary due to permissive statute; the existence of formerly approved waivers; Superintendent’s waivers; or waivers that are returned to the LEA for more information.  
Purpose and Use of Waivers XE "Purpose and Use of Waivers" 
The purpose of a general waiver is to provide flexibility in a school district or county office of education without undermining the basic intent of the law. Under the SBE’s general waiver authority, EC sections 33050-33054, the governing boards of school districts and county offices of education, as well as charter schools, can request a waiver of most parts of the EC and California Code of Regulations, Title 5 (5 CCR). Non-waivable sections designated in EC Section 33050(a) (1)-(20) include sections dealing with apportionment, facilities, financial management and control, K-3 class size reduction, and school buildings. Other sections of code throughout the book are also specifically excluded from waiver within the same section, or article.
Waiver requests offer flexibility in the implementation of programs to meet needs of students that cannot be met under mandated statutes and regulations, but also waiver requests highlight changes that may need to be made in the law. Large numbers of waiver requests of a code section also draw attention to the possible need for legislative change. 
For example, since 1997, the SBE has been approved waivers of EC Section 52314.6, that put a three percent limit on the number of students under age 16 allowed to be claimed for funding under the Regional Occupation Centers and Programs (ROC/Ps). The SBE Waiver Policy Number 00-06 adopted in June of 2000, allowed waivers meeting certain guidelines to be approved on the SBE Consent Agenda. In 2007, AB 2448 (Statutes of 2007, Chapter 572) was passed changing that code section. This legislation removed the limit on the number of students under the age of 16 attending ROC/Ps and began instead to gradually reduce the number of adults to be served by ROC/Ps as a part of a bigger policy change. These waivers will no longer be necessary in the future and the Waiver Policy will be repealed. 

Specific waiver requests offer the same flexibility to districts but are slightly different in processing and approval. Some specific waiver requests do not require a school site council meeting, collective bargaining unit participation or parental notice to be included in the waiver request. Spread throughout the EC, specific waiver authorities are limited in scope to a particular chapter, section, or area of the code. 

Analysis of Major Types of Waivers Received XE "Analysis of Major Types of General Waivers Received"  

State Meal Mandate
In 2007, the largest number of waiver requests received was for the State Meal Mandate with 69 requests received. LEAs submit requests to waive the requirement to serve meals to needy students during the summer school sessions. AB 1392, (Statutes of 2005, Chapter 651) clarified and strengthened the criteria for evaluating these waivers with the intent that more students would be served a nutritionally adequate meal during summer school. This legislation also set definite timelines for submitting these waivers to the CDE. The legislative change has had a good outcome, meal waivers have declined in numbers over the course of the past four years. In 2004, the Waiver Office received 139 of these types of waivers but the numbers have gone down every year since. This year, the number declined again to 69. 
These waiver requests are recommended for approval if one of the three statutory conditions is met. Out of the 69 received, 62 were approved (89 percent of the total category), zero denied, three were withdrawn, and four had no action taken because the waivers were received past the statutory due date. Most districts that apply for a waiver of the state meal mandate for summer school programs have received such a waiver previously.

Special Education

Totaling 53, special education waiver requests were the second largest category. Most other special education waivers are granted under the waiver authority of EC Section 56101. With this authority, the waiver must be necessary or beneficial to the content and implementation of an Individualized Education Program (IEP) for a student with special needs. In 2007, the special education waiver requests included waivers for students of the Algebra I requirement for graduation, resource teacher caseload waivers, and child specific waivers to allow placement of a student in a non-certified nonpublic facility. Forty-two of these waivers were approved, nine withdrawn, and two had no formal action. 

State Testing Apportionment Report Deadline

This category continues to be a large one for the Waiver Office with 48 requests received. This is a relatively new category of waiver request, created by the addition of new deadlines to the 5 CCR. Funds are apportioned for the Standardized Testing and Reporting (STAR) Program, California High School Exit Examination (CAHSEE), and California English Language Development Test (CELDT), to reimburse districts for costs associated with giving and processing the assessments. In September 2005, sections 862(c)(2)(A), 1225(b)(2)(A), and 11517.5(b)(1)(A) were added to the 5 CCR, establishing the December 31st deadline for the Apportionment Information Reports from LEAs. When LEAs failed to meet this deadline these new regulations requires them to file a waiver of that deadline before receiving reimbursement for these costs. 

This generated 48 requests for waivers of the December 31st deadline although seven of these waivers were unnecessary and not processed for the SBE agenda. In 2006 the waiver office processed 105 of these waivers and we attribute the decline to be positive as more LEAs are now compliant in this area.
Federal Waivers

The number of federal waivers decreased this year to ten compared to last year’s 32 requests. This year seven waiver requests were for the Carl Perkins Vocational and Applied Technology Educational Act. These waiver requests are used by rural districts or charter schools operating secondary vocational and technical education programs to waive the consortium required by Section 131(d)(2) of the Act. 
Federal waivers of the No Child Left Behind Act, Title IV, Safe and Drug Free Schools were down to three for the 2007 calendar year compared to nine received in 2006. LEAs use these waivers to choose a promising program to implement with Healthy Kids Programs funds. The decrease was due to the fact that over the years of the waiver, which required formal evaluations, these promising programs were either determined to be scientifically based, and a waiver was no longer needed, or the program failed to meet that test, and is now no longer used by LEAs. Again this demonstrates a successful waiver process.
Other Types of Waiver Requests Received

Other categories of waiver requests received were for the various waivers for EC sections related to charter schools, instructional materials fund program waivers (IMFRP), petitions to purchase non-adopted textbooks, community day schools boundaries and LEAs requesting relief from instructional time audit penalties.  

New Waivers in 2007

Three types of waivers of note have been brought to the SBE for the first time this year. The first is the 24 month rule for use of IMFRP funds. The requirement is

that districts that accept this funding from the state must provide standards-aligned instructional materials to students, “by the beginning of the first school term that commences no later than 24 months after those materials were adopted by the State Board of Education.” The specific waiver authority of EC Section 60422(c) includes provision for the SBE to grant school districts additional time to meet the requirement to provide students with standards-aligned instructional materials following an SBE adoption. 
Beginning in September 2007 all LEA’s are required (unless granted a waiver) to purchase and put into use materials from the 2005 History Social Science adoption. The following September, they must have the new Science Adoption materials, followed quickly by Mathematics in September 2009, and English Language Arts in September 2010. Considering the current fiscal situation, many LEAs are having difficulty with this requirement, and/or wish to have a different order of adoptions, due to local needs. This is likely to be a waiver the SBE will see more frequently in future years.
The second new waiver category is the citizens’ oversight committee required by any LEA that is spending school construction bond money granted to them by the voters. In 2000, AB 1908 put a limit of two consecutive two year terms on membership in those committees. Since committees are normally created at the same time, when the bond is first approved, whole committees of 8 to 20 members are now coming to the end of their terms at the same time. In addition school construction often takes more than four years to complete. LEAs are facing total loss of committee members (and knowledge base) at one time. Waivers now been received to allow some members to continue past that limit. This is probably an area of statute where a new waiver points to the need to revise current statute. 
CDE Recommendations for Board Action and State Board Waiver Policies
After CDE analyzes a waiver request and makes a recommendation, the waiver request is scheduled for the next SBE meeting. Waiver requests that have been reviewed using a previously approved State Board Waiver Policy will be scheduled for action on the consent agenda, all other waivers must be placed on the non-consent agenda for action. 

Final Disposition of Waivers

When presented at a SBE meeting, a motion is made to approve, approve with conditions, or deny a waiver request. In order to pass, motions must be approved by a majority of board members present, and six votes are required. Presentations or comments from CDE staff, the LEA requesting the waiver, and/or any other interested party can be made before the waiver request is taken up for a vote. After the meeting, CDE sends a disposition letter to the requesting agency and a copy is kept on file. 

Results/Conclusions

In conclusion, the CDE Waiver Office received and processed an average of fifty waiver requests for each SBE meeting agenda. CDE promptly responded to LEAs needs and to requests for assistance from within the department while working closely with SBE staff. 
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