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	CALIFORNIA DEPARTMENT OF EDUCATION

JACK O’CONNELL, State Superintendent of Public Instruction
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	916-319-0800
	1430 N Street  Sacramento, CA 95814-5901
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September 15, 2009
Thelma Meléndez de Santa Ana, Assistant Secretary
Office of Elementary and Secondary Education
U.S. Department of Education
400 Maryland Avenue, SW, Suite 3W230
Washington, DC 20202-6100
Dear Assistant Secretary Meléndez de Santa Ana:
Subject: Request to Waive the 14-Day Notice for Public School Choice Requirement
The State of California hereby submits for your consideration a request to waive one provision of federal law and regulations related to implementation of Title I, Part A requirements. The State of California requests a waiver of the requirement for a local educational agency (LEA) to provide parents of eligible students with notice of their public school choice options at least 14 days before the start of the school year. (See Enclosure 1.)

In response to direction provided by the U.S. Department of Education in its Non-Regulatory Guidance on Title I, Part A Waivers issued in July 2009, the California Department of Education (CDE) provided information to support prior waiver requests in a letter dated September 3, 2009. Enclosure 3 of the September 3, 2009, letter covers California’s adopted annual measurable objectives (AMOs) for the 2009–10 school year and Enclosure 4 of that letter contains AMOs for the 2010–11 and 2011–12 school years. Please consider these documents as support for the enclosed waiver request. The CDE is also providing documentation on the notice of public comment concerning the State of California’s intention to apply for this waiver (See Enclosure 2.), as well as the public comment received in response to that public notice. (See Enclosure 3.)
An additional part of this waiver includes the request for flexibility with regard to the implementation of Program Improvement (PI) activities for schools and LEAs that administered the California Modified Assessment (CMA) to students in grades six through eight in spring 2009. This is the first time these assessments were administered, and performance levels will not be set by the State Board of Education until November 2009.
As part of this waiver request, the State of California proposes to delay the exit from PI of any school that administered the CMA in grades six through eight until results from that 
assessment are incorporated into adequate yearly progress (AYP) calculations. This would
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occur in November 2009. This means that no school that administered the CMA in grades 
six through eight would exit from PI based upon the preliminary September 2009 AYP release. These schools would begin the 2009–10 school year with their 2008–09 PI status. However, this proposal seeks a waiver to excuse these schools from implementing any required PI activities for these schools until AYP reports are updated in November 2009. Exit status will be confirmed at that time. Schools that do not exit from PI will be expected to immediately implement the required activities. Estimates indicate that this proposal would impact up to 27 schools that made AYP in 2008 and would exit from PI if they made AYP again in 2009. No LEAs are eligible for this proposal.
In addition, the State of California requests that any school or LEA that administered the CMA in grades six through eight, and is newly identified for PI based upon the preliminary September 2009 AYP release, be granted a waiver of their responsibility to notify parents of school choice until November 2009, when CMA test results from students in grades six through eight are included. Estimates indicate that this proposal would impact up to 238 schools and 43 LEAs that administered the CMA in grades six through eight, missed AYP in 2008, and are likely to be newly identified for PI in 2009–10.

California is pursuing this flexibility in order to minimize the impact of changes to AYP and PI status that may occur when results from the CMA in grades six through eight are included in the November 2009 AYP reports.

Schools and LEAs that did not administer the CMA in grades six through eight in spring 2009 will be expected to immediately implement any required activities (i.e., school choice or supplemental education services).

If you have any questions regarding this subject, please contact Deborah V.H. Sigman, Deputy Superintendent, Curriculum, Learning, and Accountability Branch, at 916-319-0812 or by e-mail at dsigman@cde.ca.gov.
Sincerely,

JACK O’CONNELL
THEODORE R. MITCHELL

State Superintendent of Public Instruction
President

California Department of Education
California State Board of Education

JO/TM:ds
Enclosures
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Request to Waive 14-Day Notice

Requirement for Public School Choice
California requests a waiver of the Title I, Part A requirement for a local educational agency (LEA) to provide parents of eligible students with notice of their public school choice options at least 14 days before the start of the school year (34 C.F.R. § 200.37[b][4][iv]) This waiver would apply only with respect to students in schools that are newly identified for improvement for the 2009–10 school year and beyond or that could possibly have exited improvement, corrective action, or restructuring for the 2009–10 school year and beyond but did not. Since 2003, California has produced adequate yearly progress (AYP) results prior to the start of the traditional school year as outlined in our approved Accountability Workbook. (See Critical Element 1.4 on page 14 of the Accountability Workbook last amended on August 27, 2008.)

California has established the following timeline for administering and scoring the assessments used to determine AYP, and for determining AYP and the Program Improvement (PI) status for all public schools and LEAs that receive Title I funds:

Timeline for the Release of the 2009 Adequate Yearly Progress Reports and

2009–10 Program Improvement Information

	Timeframe
	Activity

	February – May*
	Assessments used in AYP determinations are administered to over 6.5 million students in grades two through eight and ten.

	July – August 
	Assessment results are processed by the testing publisher and student reports are sent to LEAs.

	Early August
	The testing publisher provides assessment results to the California Department of Education (CDE).

	August
	AYP calculations are processed; PI reports based upon the most recent AYP results are generated.

	September 10
	LEAs preview AYP and PI results for accuracy.

	September 15
	AYP and PI results are released to the public.

	November
	AYP calculations are reprocessed including results from the California Modified Assessment (CMA) in grades six through eight; PI reports based upon the most recent AYP results are updated.


*  The majority of California schools administer the assessments used in AYP determinations in April and May, after 85 percent of the instructional year is complete per the California Code of Regulations. Some schools on year-round calendars may administer assessments as late as June.
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A waiver of the 14-day notice requirement is necessary to give California and its LEAs sufficient time to carry out the assessment timeline and ensure statistically valid and reliable AYP determinations. California must be able to ensure valid and reliable AYP determinations so that schools and LEAs can properly implement school improvement activities to increase the quality of instruction for students and ultimately improve the academic achievement of students.
The CDE requires LEAs, upon receipt of AYP results, to notify the parents of all students assigned to a Title I school/LEA that fall into the category of PI of their school choice options.

Information about California’s annual measurable objectives in reading and mathematics is included in Enclosure 4 in a separate waiver request from the CDE dated September 3, 2009.

California will determine AYP based on assessments administered in the 2008–09 and 2009–10 school years in accordance with the requirements of section 1111(b)(2) of the Elementary and Secondary Education Act of 1965 and California’s approved Accountability Workbook. As stated above, California believes that providing the time necessary to carry out the assessment timeline as described above will ensure that school improvement decisions for each school year are based on valid and reliable AYP determinations.
Prior to submitting this waiver request, California provided all LEAs in the state with notice and a reasonable opportunity to comment on this request by publishing a notice of public comment on the CDE Web site and notifying all LEAs. (See Enclosure 2.) One public comment was received in response to the notice and is attached hereto. (See Enclosure 3.)
Per the requirements of this waiver, California will submit to the U.S. Department of Education, by September 30, 2010, a report that provides the total number of LEAs within the state that had schools that entered or exited improvement status in the  2009–10 school year, and the total number of LEAs within the state that took advantage of the waiver and provided some parents notice of public school choice less than 14 days before the start of the 2009–10 school year.
Enclosure 2
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August 21, 2009

Dear County and District Superintendents and Charter School Administrators: 

REQUEST FOR PUBLIC COMMENT 

ON CALIFORNIA'S REQUEST FOR A WAIVER OF THE 14-DAY NOTICE 

FOR PUBLIC SCHOOL CHOICE REQUIREMENT OF TITLE I, PART A

The U.S. Department of Education (ED) is providing an opportunity for states to request

waivers of several Title I, Part A statutory and regulatory requirements. The California Department of Education (CDE), in partnership with the State Board of Education (SBE), intends to pursue several of these waiver opportunities. 

At its July 2009 meeting, the SBE approved the submission of waiver requests around the 14-day notice for public school choice requirement, carryover of American Recovery and Reinvestment Act (ARRA) funds, and the ability of local educational agencies (LEAs) in Program Improvement (PI) to serve as supplemental educational services providers. 

The purpose of this letter is to notify you of the opportunity to submit written public comment on modifications to the waiver request of the 14-day notice of public school choice requirement. These modifications concern only schools and (LEAs) that administered the California Modified Assessment (CMA) in grades six through eight in spring 2009.

The Notice of Public Comment can be found under 'What's New' on the CDE No Child Left Behind Web page at http://www.cde.ca.gov/nclbl/. Public comment will be accepted in writing as described in the Notice of Public Comment until 5 p.m. on August 27, 2009.

If you have questions regarding this subject, please contact Paula Bellacera, Education Research and Evaluation Administrator, Academic Accountability and Awards Division, at 916-319-0633 or by e-mail at pbellacera@cde.ca.gov.

Sincerely.

JACK O’CONNELL

JO:db
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	CALIFORNIA STATE BOARD OF EDUCATION
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NOTICE OF PUBLIC COMMENT

AMENDMENT TO CALIFORNIA'S REQUEST FOR A WAIVER

OF THE 14-DAY NOTICE FOR PUBLIC SCHOOL CHOICE

REQUIREMENT OF TITLE I, PART A

[Notice published August 20, 2009]

NOTICE IS HEREBY GIVEN that the State Board of Education (SBE) and the California Department of Education (CDE) propose to amend the waiver request of the 14-day notice for public school choice requirement under Title I, Part A as originally described in Item 9 at the July 2009 SBE meeting (see the CDE Web site at http//www.cde.ca.gov/be/ag/ag/documents/luI09item9.doc). 

WRITTEN COMMENT PERIOD 

The U.S Department of Education (ED) requires a state educational agency to provide all interested local educational agencies (LEAs) in the state with notice and a reasonable opportunity to comment on a waiver request. Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed waiver of the 14-day notice for public school choice to:

Paula Bellacera, Administrator

Evaluation, Research and Analysis Unit

Academic Accountability and Awards Division

California Department of Education

1430 N Street, Suite 4206

Sacramento, California 95814

Comments may also be submitted by facsimile (FAX) at 916-319-0153 or by e­mail to evaluation@cde.ca.gov. Comments must be received prior to 5:00 p.m. on August 28, 2009. 
All comments received will be submitted to the ED as part of the waiver request.
Enclosure 2
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OVERVIEW OF THE WAIVER REQUEST 

At the July 2009 SSE meeting, the SSE approved the submission of a waiver of the 14-day public school choice requirement of Title I, Part A for all of California's schools and LEAs. 
In October 2008, the ED released the final Title I regulations. These regulations require that school districts provide parents of eligible students with notice of their public school choice options at least 14 days before the start of the school year. On April 1, 2009, Arne Duncan, U.S. Education Secretary, confirmed his commitment to the 14-day notice for public school choice In his letter he also acknowledged the difficulty that states may have in meeting this requirement for the 2009-10 school year because of the timing of the release of the Title I regulations and offered a waiver opportunity for states. Because assessment results are not received by the CDE until early August, a waiver of this notification requirement is necessary for California and will be requested on behalf of all California schools and LEAs. 
In the July 2009 SSE item, Information about additional flexibility around the release of the 2009 Adequate Yearly Progress (AYP) and the 2009-10 Program Improvement (PI) reports for schools and LEAs that administered the California Modified Assessment (CMA) to students in grades six through ei9ht in spring 2009 was also described. In the SSE item, the CDE proposed that 2009 AYP and 2009-10 PI reports for schools and LEAs that administered the CMA in grades six through eight be delayed until November 2009 after the SSE approves performance levels for that assessment. 
The CDE has revised that proposal to reduce the number of schools and LEAs impacted. As part of the waiver request of the 14-day notice for public school choice, the CDE also proposes to delay the exit from PI of any school or LEA that administered the CMA in grades six through eight until results from that assessment are incorporated into AYP calculations. This would occur in November 2009. This means that no school or LEA that administered the CMA in grades six through eight would exit from PI based upon the preliminary September 2009 AYP release. This proposal seeks a waiver from the 14-day notice of public school choice, the provision of supplemental education services, and any other required activities for these schools and LEAs that will potentially exit from PI. This proposal would impact up to 242 schools and 3 LEAs that made AYP in 2008 and would exit from PI if they made AYP again in 2009. 
In addition, the CDE requests that any school or LEA that administered the CMA in grades six through eight and is newly identified for PI based upon the preliminary September 2009 AYP release be granted a waiver of their responsibility to notify parents of school choice until November 2009 when CMA test results from students in grades six through eight are included. This proposal would impact up to 494 schools and 100 LEAs that administered the CMA in grades six through eight, missed AYP in 
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2008, and are likely to be newly identified for PI in 2009-10 The CDE is pursuing this flexibility in order to minimize the impact of changes to the AYP and PI status for 
schools and local educational agencies (LEAs) that may occur when results from the CMA in grades six through eight are included in the 2009 AYP reports. Schools that did not administer the CMA in grades six through eight in spring 2009 will receive their 2009 AYP and 2009-10 PI reports in September 2009 and will be expected to immediately implement any required activities (i.e., school choice or supplemental education services). 
CONTACT PERSONS 

Inquiries concerning the content of this notice of public comment may be directed to:
Paula Bellacera, Administrator

Evaluation, Research and Analysis Unit

Academic Accountability and Awards Division

California Department of Education

1430 N Street, Suite 4206 

Sacramento, California 95814

Telephone: 916-319-0633

E-mail: pbellacera@cde.ca.gov
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From: Wheaton, Craig [mailto:cwheaton@visalia.k12.ca.us] 
Sent: Monday, August 24, 2009 4:11 PM
To: EVALUATION
Subject: Waiver of the 14-day notice for public school choice requirement of Title 1

The Visalia Unified School district is a school that is impacted by the requirement to notify parents of their right to school choice within the 14-day time period in the Title 1 regulations.  We fully support the proposed waiver of this requirement.

As part of this waiver process, we hope the CDE is granted flexibility in the release of the 2009 Adequate Yearly Progress (AYP) and the 2009-10 PI reports for schools that administered the California Modified Assessment (CMA) to students in grades six through eight in spring 2009. Because the results from the CMA in grades six through eight will not be available until after SBE approves performance levels on that assessment (currently anticipated for November 2009), and the CDE will delay the release of the 2009 AYP and 2009-10 PI reports, we have begun our 2009-10 school year with their 2008-09 PI status and will continue to implement any required PI activities (i.e., school choice or SES). Once the SBE adopts performance levels on the CMA in grades six through eight, 2009 AYP and 2009-10 PI reports would be produced and at that time we will update and notify parents of any changes in PI status and their rights regarding school choice.

Again, we support the proposed waiver of the 14-day notice for public school choice requirement of Title 1, part a.

Craig Wheaton,  Ed. D.

Area Administrator, Instructional Services

Visalia Unified School District

5000 West Cypress Avenue

Visalia, CA 93277

559-730-7515

cwheaton@vusd.org
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