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	SUBJECT

Senate Bill 319 General-Purpose Funding Entitlements for Conversion Charter Schools in Unified School Districts: Approve Commencement of the Rulemaking Process to Add Provisions to the California Code of Regulations, Title 5, Section 11964.
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) take the following action:

· Approve the Notice of Proposed Rulemaking (Attachment 1)
· Approve the Initial Statement of Reasons (Attachment 2)
· Approve the proposed regulations (Attachment 3)
· Direct the CDE to commence the rulemaking process
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION OF EDUCATION DISCUSSION ANDANDACTIONACTION


In response to a letter from former Senator Carole Migden, author of Senate Bill (SB) 319 (Chapter 355, Statutes of 2005), at its June 16, 2008, meeting, the SBE directed that the CDE, in collaboration with the Advisory Commission on Charter Schools (ACCS), convene a workgroup and draft regulations addressing various issues that had arisen regarding the implementation of SB 319’s provisions. 
	SUMMARY OF KEY ISSUES 


SB 319 amended California Education Code (EC) Section 47660 to add specific provisions to the Charter Schools Act of 1992 that govern the establishment of a unique general-purpose funding entitlement for each conversion charter school created in a unified school district. In summary, the entitlement is to be established by taking what was actually spent (total unrestricted revenue) in the prior year for the school that is the subject of the conversion, and dividing that amount by the school’s prior-year average daily attendance (ADA). The resulting unique rate per ADA is then carried forward into future years, adjusted annually for inflation (as well as other adjustments made to school district revenue limits). The conversion charter school’s unique SB 319 general-purpose entitlement is provided instead of the charter school’s general-purpose block grant.

	SUMMARY OF KEY ISSUES (Cont.)


At its July 2008 meeting, the ACCS discussed the matter and provided general direction to a workgroup convened for the purpose of developing draft proposed regulations. At its December 2008 meeting, the ACCS reviewed draft proposed regulations developed by the workgroup, and after making modifications, voted to recommend that the SBE commence the rulemaking process for the proposed regulations. 
Attachment 4 presents the text of the ACCS-recommended regulations that propose to:

· Identify which school districts and proposed charter schools are impacted and provide general guidance on the necessary calculations.

· Indicate that nothing in the regulations prevents affected charter school petitioners and school districts from mutually agreeing to alternatives to specific compliance with the regulations.

· Require consideration by affected districts of certain district-level expenditures in determining SB 319 general-purpose funding entitlements, as well as overarching legislative intent.

· Require disclosure of information pertaining to the determination of SB 319 general-purpose funding entitlements, as well as preparation of preliminary estimates of the entitlements, to allow petitioners to develop necessary financial information.

CDE and SBE staff reviewed the ACCS recommendations (Attachment 4) and are concerned that several elements of the ACCS-proposed regulations fall outside the scope of California Education Code (EC) Section 47660. The Administrative Procedures Act (APA) requires regulations be limited to the scope of the enabling legislation. (Government Code Section 11342.1)
· The ACCS-proposed “Purpose” section essentially repeats the statute and is, therefore, unnecessary.

· The ACCS-proposed “Alternatives to Specific Compliance” section is also unnecessary as it does not specifically elaborate on the statute that is the subject of the regulation, but rather makes a general statement.

· The ACCS-proposed “Considerations in Determining Funding Entitlements” section merely suggests that affected districts “consider” certain district-level expenditures. This section provides advisory language only, and identifies components that districts should consider that may go beyond the scope of the statute. This language may be more appropriate for a legislative amendment.

	SUMMARY OF KEY ISSUES (Cont.)


· The ACCS-proposed “Certification, Recertification, and Estimation of Funding Entitlements” section includes some valid and useful provisions, and CDE’s proposed regulation includes the language of subsections (a) and (b). However, subsection (c) includes requirements that are believed to be beyond the scope of the statute. Thus, this section would not be permissible under the APA.

The ACCS also recommended that the SBE adopt an appeals process for conversion charter schools by which the general-purpose funding entitlements could be challenged. In the absence of the necessary legal authority, ACCS recommended adopting regulations establishing the appeals process or in the alternative pursuing a statutory change that would allow for such a process.
Attachments 1, 2, and 3 reflect the rulemaking package recommended by the CDE, which seeks to respond to the ACCS’ concerns but limits the rulemaking to that which CDE believes is within the scope of the EC Section 47660, and proposes establishment of only one regulatory section.
	FISCAL ANALYSIS (AS APPROPRIATE)


The Fiscal Impact Statement will be provided in an Item Addendum.
	ATTACHMENT(S)


Attachment 1: Notice of Proposed Rulemaking (4 pages)
Attachment 2: Initial Statement of Reasons (2 pages)
Attachment 3: Proposed Rulemaking Regulations on General-Purpose Funding

 Entitlements (1 page)
Attachment 4: Advisory Commission on Charter Schools Recommended Regulations on 

 General-Purpose Funding Entitlements (2 pages)

Attachment 5: The Fiscal Impact Statement will be provided in an Item Addendum.
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NOTICE OF PROPOSED RULEMAKING
ADDITION TO THE CALIFORNIA CODE OF REGULATIONS, TITLE 5 

REGARDING SB 319 GENERAL-PURPOSE FUNDING ENTITLEMENTS
[Notice Published January 23, 2009]

NOTICE IS HEREBY GIVEN that the State Board of Education (SBE) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.
PUBLIC HEARING

California Department of Education (CDE) staff, on behalf of the SBE, will hold a public hearing beginning at 1:00 p.m. on March 9, 2009, at 1430 N Street, Room 1801, Sacramento, California. The room is wheelchair accessible. At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest. The SBE requests, but does not require, that persons who make oral comments at the hearing also submit a written summary of their statements. No oral statements will be accepted subsequent to this public hearing.
WRITTEN COMMENT PERIOD

Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to: 
Debra Strain, Regulations Coordinator

LEGAL DIVISION

California Department of Education
1430 N Street, Room 5319

Sacramento, CA 95814
Comments may also be submitted by facsimile (FAX) at 916-319-0155 or by e-mail to regcomments@cde.ca.gov. Comments must be received by the Regulations Coordinator by 5:00 p.m. on March 9, 2009.
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AVAILABILITY OF CHANGED OR MODIFIED TEXT

Following the public hearing and considering all timely and relevant comments received, the SBE may adopt the proposed regulations substantially as described in this Notice or may modify the proposed regulations if the modifications are sufficiently related to the original text. With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony if a public hearing is held, or who have requested notification of any changes to the proposal.
AUTHORITY AND REFERENCE

Authority: Education Code Section 33031.
Reference: Education Code Section 47660.
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Various provisions of the Education Code (EC) provide for the establishment of charter schools upon the approval of charter petitions that meet specified requirements. EC Section 47605(a)(2) provides specifically for the conversion of an existing public school to charter status. Subdivisions (c) through (e) of EC Section 47660, added by Senate Bill (SB) 319 (Chapter 344, Statutes of 2005), provide specifically for the creation of a general-purpose funding entitlement for a conversion charter school established in a unified school district.

Through this rulemaking process, the SBE proposes to add Article 1.7 to Subchapter 19 of Chapter 11 of Division 1 of Title 5. The proposed regulations elaborate upon and make more specific the provisions of SB 319 regarding general-purpose funding entitlements. Proposed Article 1.7 contains a single provision, Section 11964, which pertains to the disclosure of information used in determining general-purpose funding entitlements.
DISCLOSURES REGARDING THE PROPOSED REGULATION

The SBE has made the following initial determinations:
Mandate on local agencies or school districts: TBD
Cost or savings to state agencies: TBD
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Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with Section 17500) of Division 4 of the Government Code: TBD
Other non-discretionary cost or savings imposed on local educational agencies: TBD
Cost or savings in federal funding to the state: TBD
Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states: TBD
Cost impacts on a representative private person or businesses: The SBE is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.
Adoption of these regulations will not 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.
Effect on housing costs: TBD
Effect on small businesses: The proposed regulations would not have a significant adverse economic impact on any business because they relate only to charter schools, school district, and the CDE, and not to small business practices.
CONSIDERATION OF ALTERNATIVES

The SBE must determine that no reasonable alternative it considered, or that has otherwise been identified and brought to the attention of the SBE, would be more effective in carrying out the purpose for which the action is proposed, or would be as effective as and less burdensome to affected private persons than the proposed action.

The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.
CONTACT PERSONS

Inquiries concerning the content of this regulation may be directed to:
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Greg Geeting, Consultant
Charter Schools Division

California Department of Education

1430 N Street, Room 5401

Sacramento, CA 95814

Telephone: 916-323-3906
E-mail: ggeeting@cde.ca.gov 
Inquiries concerning the regulatory process may be directed to the Regulations Coordinator or Connie Diaz, Regulations Analyst, at 916-319-0860. 
INITIAL STATEMENT OF REASONS AND INFORMATION

The SBE has prepared an initial statement of reasons for the proposed regulation and has available all the information upon which the proposal is based.
TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regulation and of the initial statement of reasons, and all of the information upon which the proposal is based, may be obtained upon request from the Regulations Coordinator. These documents may also be viewed and downloaded from the CDE’s Web site at http://www.cde.ca.gov/re/lr/rr.

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator. 
You may obtain a copy of the final statement of reasons once it has been prepared, by making a written request to the Regulations Coordinator.
REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Greg Geeting, Charter Schools Division, 1430 N Street, Room 5401, Sacramento, CA, 95814; telephone, 916-323-3906. It is recommended that assistance be requested at least two weeks prior to the hearing.

INITIAL STATEMENT OF REASONS
SB 319 General-Purpose Funding Entitlements

Through this rulemaking process, the State Board of Education (SBE) proposes to add Article 1.7 to Subchapter 19 of Chapter 11 of Division 1 of Title 5. The proposed regulation elaborates upon and makes more specific the provisions of Senate Bill (SB) 319 (Chapter 355, Statutes of 2005) which require the creation of a general-purpose funding entitlement for each conversion charter school established in a unified school district. Within the proposed Article 1.7, a single provision, Section 11964, pertains to disclosure of information used in determining general-purpose funding entitlements.
SPECIFIC PURPOSE OF EACH REGULATION – GOVERNMENT CODE SECTION 11346.2(b)(1)
The specific purpose of the adoption, and the rationale for the determination that the adoption is reasonably necessary to carry out the purpose for which it is proposed, together with a description of the public problem, administrative requirement, or other condition or circumstance that each adoption is intended to address, is as follows:
Proposed section 11964(a) ensures that SB 319 is implemented properly by requiring the school district to disclose, upon request, the information upon which the school district’s general-purpose funding entitlement was based. This is necessary to ensure the transparency in the school district’s calculations that are central to the establishment and maintenance of a conversion charter school.

Proposed section 11962(b) requires the school district to disclose, upon request, any changes between the estimated amount and the actual amount recertified to the State Superintendent of Public Instruction (SSPI). This is necessary to ensure the transparency in the school district’s calculations that are central to the establishment and maintenance of a conversion charter school.

OTHER REQUIRED SHOWINGS – GOVERNMENT CODE SECTION 11346.2(b)(2)-(4)
Studies, Reports or Documents Relied Upon – Government Code Section 11346.2(b)(2):

The SBE did not rely on any other technical, theoretical, or empirical studies, reports, or documents in proposing the adoption of this regulation.

Reasonable Alternatives Considered or Agency’s Reasons for Rejecting Those Alternatives – Government Code Section 11346.2(b)(3)(A):
No other alternatives were presented to or considered by the SBE.
Reasonable Alternatives That Would Lessen the Impact on Small Businesses – Government Code Section 11346.2(b)(3)(B):
The SBE has not identified any alternatives that would lessen any adverse impact on small business.

Evidence Relied Upon to Support the Initial Determination That the Regulation will not Have a Significant Adverse Economic Impact on Business – Government Code Section 11346.2(b)(4):

The proposed regulations would not have a significant economic impact on any business because they relate only to public charter schools and not to small business practices. 
12-15-08 [California Department of Education]

· The State Board of Education has illustrated changes to the original text in the following manner: Text originally proposed to be added is underlined.
Title 5, California Code of Regulations

Division 1. California Department of Education

Chapter 11. Special Programs

Subchapter 19. Charter Schools
Article 1.7. SB 319 General-Purpose Funding Entitlements

§ 11964. Certification, Recertification, and Estimation of Funding Entitlements.
(a) On or before the day the unified school district certifies to the State Superintendent of Public Instruction (SSPI) the estimated general-purpose funding entitlement per average daily attendance of a proposed conversion charter school pursuant to Education Code section 47660(e), the school district shall, upon request and pursuant to Government Code Section 6250 et seq. disclose the information upon which that estimate was based, including, but not limited to, source data, formulas, methodologies, calculations, and supporting documents.

(b) When a unified school district recertifies the amount of a general-purpose funding entitlement pursuant to Education Code section 47660(e), the school district shall, upon request and pursuant to Government Code Section 6250 et seq. provide documents related to the changes between the estimated and actual data and the information upon which the changes were made. 
NOTE: Authority cited: Section 33031, Education Code. Reference: Section 47660, Education Code. 

12-15-2008 [California Department of Education]

	ADVISORY COMMISSION ON CHARTER SCHOOLS RECOMMENDED REGULATIONS ON GENERAL-PURPOSE FUNDING ESTIMATES


Title 5, California Code of Regulations

Division 1. California Department of Education

Chapter 11. Special Programs

Subchapter 19. Charter Schools
Article 1.7. SB 319 General-Purpose Funding Entitlements

§ 11964. Purpose.
This article shall guide implementation of subdivisions (c) through (e) of Education Code (EC) section 47660, which provide each conversion charter school within a unified school district after July 1, 2005, with the same amount of unrestricted general-purpose revenues per unit of average daily attendance that were expended by the district for that school in the fiscal year prior to its conversion to and operation as a charter school. Once established, the funding entitlement per average daily attendance is adjusted annually by the California Department of Education (CDE) for inflation, equalization, deficit reduction, and other state general-purpose increases, if any, provided to the revenue limit of the unified school district in that fiscal year.

NOTE: Authority cited: Section 33031, EC. Reference: Section 47660, EC. 
§ 11964.1. Alternatives to Specific Compliance.
Nothing in this article shall prohibit implementation of an alternative to specific compliance with any of the article’s provisions if mutually agreed upon by the affected school district and the petitioners for a conversion charter school.

NOTE: Authority cited: Section 33031, EC. Reference: Section 47660, EC.

§ 11964.2. Considerations in Determining Funding Entitlements.

In determining the general-purpose entitlement per unit of average daily attendance as provided in EC Section 47660, the district is to consider:

(a) Expenditures of unrestricted revenues for instructional costs and also for non-instructional costs that benefit the school, including, but not limited to, school district administration, school administration, maintenance and operations, and centralized support services; and

(b) The Legislature’s overarching intent as expressed in EC Section 47630 that charter schools are provided with operational funding that is equal to the total funding that would be available to a similar school district serving a similar pupil population.

NOTE: Authority cited: EC Section 33031. Reference: EC sections 47630 and 47660.

§ 11964.3. Certification, Recertification, and Estimation of Funding Entitlements.
(a) On or before the day the unified school district certifies to the Superintendent of Public Instruction the estimated general-purpose funding entitlement per average daily attendance of a proposed conversion charter school pursuant to EC Section 47660(e), the school district shall disclose to the conversion charter school petitioners and any other requestor, information on which that estimate was based, including but not limited to source data, formulas, methodologies, calculations, and supporting documents.

(b) When a unified school district recertifies the amount of a general-purpose funding entitlement pursuant to EC Section 47660(e), the school district shall identify and explain to the charter school the specific changes between the estimated and actual data.

(c) A unified school district that will be certifying a general-purpose funding entitlement per average daily attendance pursuant to EC Section 47660(e) shall provide to the conversion charter school petitioners a preliminary estimate of the entitlement within a reasonable time to allow the petitioners to develop the financial information required by EC Section 47605.

NOTE: Authority cited: EC Section 33031. Reference: EC sections 47605 and 47660. 
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