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CALIFORNIA STATE BOARD OF EDUCATION
January 2009 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Merced County Office of Education for a waiver of California Education Code sections 45122.1 and 45123 in order for youth offenders to receive job training through paid work experience and employment by Merced County Office of Education while they are a participant in the Empower Program and/or the Governor’s California Gang Reduction, Intervention and Prevention Program. 
Waiver Number: 18-6-2008
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent


	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
That this wavier is limited: 1) to students employed in the 192 hours paid work experience in non-school work setting with no other students; 2) the waiver be limited to two years less one day so that an evaluation can be done before renewal and to establish a track record of safety and success. 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


This is the first time a waiver of these Education Code (EC) sections concerning the hiring (as county employees) of students who have been convicted of serious felonies has been requested of the State Board of Education. 
However, all local educational agencies must provide free and appropriate education to all students, regardless of their youth offender status. Typically these students are served in a number of alternative education programs within Merced County. Their continued participation in the alternative education schools would not be impacted by this waiver. Regional Occupational Centers and Programs (ROCP) are available to all students sixteen years of age, or grade eleven and older, regardless of socioeconomic status, academic performance, ability, or prior education.
This waiver only allows students to be paid by Merced County Office of Education (COE) for the work experience that is a part of their educational program.

	SUMMARY OF KEY ISSUES


The EC sections being waived were not written with students in mind. They are part of a number of sections that provide structure to the hiring of classified employees by local educational agencies. These sections were intended to keep convicted adult criminals 
	SUMMARY OF KEY ISSUES (Cont.)


from working at schools. By virtue of the nature of the Governor’s California Gang Reduction, Intervention and Prevention Program (CalGRIP) and the Empower Program the money is targeted at high risk students, many of whom do have criminal records. The money comes from the Department of Labor to the State Employment Development Department, and then to counties, which typically use a non-profit organization to run the job training portion including the hiring of students. Similar students enrolled in this program in other parts of the state have participated successfully and without negative incident. With the Empower program, the use of a non-profit operating these programs has failed, so the Merced COE has stepped up to run the program, in conjunction with the Merced Regional Occupational Program (ROP) so that they can continue to help students get job training in this county. 
Therefore, Merced COE requests a limited waiver for students who have criminal records described in EC sections 45122.1 and 45123, serious or violent felonies and convictions of substance abuse and who are participants participating in programs run by the county to receive paid work experience under the Empower and CalGRIP programs. Note: Merced has removed from the original waiver the request to waive EC 45124, employment of sexual psychopaths. See Attachment 5.
All students have a right to educational services, including those with prior criminal records of all types, as well as those currently incarcerated for their crimes. Teachers in the Merced COE serve these students in many programs: juvenile hall, court schools, community day schools, and the ROP which also now runs the Empower and the CalGRIP programs.   

When working with youth offenders, teachers in Merced County have received and will continue to receive training on safety in the workplace. Specific training on gang awareness is provided annually by the local police department. Training on lock-down, evacuation, and back-up assistance procedures is provided annually by the site administration and safety is a standing item on the agenda for weekly staff meetings. In addition, site administration and teachers work closely with Probation Officers when appropriate.    
A concern was raised in one of the opposition letters from the California School Employees Association (CSEA) that this waiver would now require Merced COE staff be in contact with students who are in an electronic monitoring phase of their rehabilitation. In fact, this is not true as employees currently are in contact with these students to provide educational services, have done so for some time without incident, and will continue to do so. This waiver only allows ROP students on these two programs to be paid by Merced COE for the work experience that is part of their educational program.
The Merced County Workforce Investment Board was awarded a Governor’s Gang Reduction, Intervention and Prevention (CalGRIP) grant for $400,000. They have subcontracted a portion with Merced County ROP for $180,000. This portion of the grant is focused on putting students referred from the probation department and juvenile services to work, to keep them off the streets, and out of gangs. The grant 

	SUMMARY OF KEY ISSUES (Cont.)


comes from the Workforce Investment Act which is federal money and allows for student pay for the work being done and the skills being mastered.
Each student is carefully supervised and the instructional component is personalized to each individual through an Individualized Training Plan. The students are hired by the county office of education as “student helpers”, thus the need for this waiver, but are placed in business and industry in the community, NOT the schools or the school district. There can be a maximum of 40 students in this program; however, the average number is between 5 to 15. Each student can earn up to 192 hours of paid training. 

This program may be the only opportunity in the Merced area for these young offenders to learn skills for a future career and stay out of trouble and off the streets.  

The California School Employees Association and the California Teachers Association both oppose this waiver, and the concerns seem to be centered on teacher safety. (See Attachment 4). However, as noted above, youth offenders are currently in contact with teachers in many other school settings. The county has procedures in place for use by teachers when working with youth offenders. Training in this situation has been offered and will continue to be offered. The county also notes that probation officers often work in conjunction with the teachers with these students.
On the other hand, Merced COE has support of the waiver from the following ten organizations: Merced County Human Services Agency, Merced County Sheriff’s Department, Merced County Probation Department, Workforce Investment Board in Merced County, Merced County Youth Council, City of Merced Police Department, City of Atwater Police Department, Gustine Police Department, Merced County District Attorney, and the City of Los Banos. (See Attachment 3).
The department recommends approval on the condition that students in employment under this waiver will not be interacting with other students, nor in a school setting, and that the waiver does not become permanent. Instead, an evaluation including review of the safety record will be required before renewal is considered. 
Demographic Information: Merced County Office of Education has a student population of 1,890 and is located in the city of Merced in Merced County.
Authority for Waiver: EC Section 33050

Period of request: September 11, 2008, through September 10, 2010
Local board approval date(s): June 9, 2008
Public hearing held on date(s): June 9, 2008

Bargaining unit(s) consulted on date(s): June 9, 2008
Name of bargaining unit/representative(s) consulted: 

California School Employees Association CSEA # 541 

Laurie Mitchell and Karen Hanson

CSEA # 856 Laurie Mitchell, Guadalupe Gonzalez

California Teachers Association (CTA), Teresa Burgess 
Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose
Comments (if appropriate): CTA is opposed to this type of program being run by MCOE and asserts it is better suited to a county or mental health program. CSEA opposes union members’ contact with individual offenders. (See letters of Opposition: Attachment 4)
Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other 
Merced County Office of Education.
Advisory committee(s) consulted: 
Workforce Investment Board and Youth Council. 
Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:

Date consulted: June 2, 2008   
	FISCAL ANALYSIS (AS APPROPRIATE)


There is no statewide fiscal impact; approval of this waiver would allow the hiring of students only in work experience programs.
	ATTACHMENT(S)


Attachment 1: General Waiver Request and Strike-Out Language (4 pages) (This attachment is not available for Web viewing. A printed copy is available in the SBE Office or the Waiver Office. 
Attachment 2: Letters of support (10 pages – 1 page each) (This attachment is not available for Web viewing. A printed copy is available in the SBE Office or the Waiver Office. 


 Merced County Human Services Agency, Kathy Hassett, Deputy Director


 Merced County Sheriff’s Department, Mark Pazin, Sheriff-Coroner


 Merced County Probation Department, Brian Cooley, 
 Chief Probation Officer


 Merced County Workforce Investment Board, Robert Harmon, Chair


 Merced County Youth Council, Workforce Investment Board, Rennise Ferrario, Chair

 City of Merced, Police Department, Russ Thomas, Chief of Police

 City of Atwater Police Department, Richard Hawthorne, Police Chief

 Gustine Police Department, Devon Stavrowsky, Chief of Police


 Merced County District Attorney, Larry Morse II

 City of Los Banos, Police Department, Chris Gallagher 
Attachment 3: Letters of Opposition (5 pages) (This attachment is not available for Web viewing. A printed copy is available in the SBE Office or the Waiver Office. 


 Letter to Eva Chavez, Merced COE, from California Teachers 
                          Association, Rolf Tallberg, Executive Director (1page)

 Letter to Jack O’Connell from California School Employees Association,       Karen Hanson, Chapter President (2 pages)

 Letter to Eva Mitchell from California School Employees Association,  

                           Laurie Mitchell, Labor Relations Representative (1 page)

 Comment on General Waiver Request. Merced COE Teachers  

                           Association, Tuckle Burgess, President (1 page)
Attachment 4: Letter from Merced COE to delete Education Code 45124 (1 page)

Attachment 5: Response by Merced COE to union concerns from the Merced/Mariposa Teachers UniServe Council (Eva Chavez to Rolf Tallberg.) (1 page)
Attachment 6: Response of the district to union concerns from CSEA (Lee Anderson to Jack O’Connell.) (1 page)
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