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	CALIFORNIA STATE BOARD OF EDUCATION
MARCH 2009 AGENDA

	SUBJECT

No Child Left Behind Act of 2001: Supplemental Educational Services: Approve Commencement of 45-day Comment Period for Proposed Changes to the California Code of Regulations, Title 5 Sections 13075.1 Through 13075.5. 
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) take the following action:

· Approve the Notice of Proposed Rulemaking
· Approve the Initial Statement of Reasons
· Approve the proposed regulations
· Direct CDE to commence the rulemaking process
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The SBE adopted the current Supplemental Educational Services (SES) regulations at its January 2005 meeting.
	SUMMARY OF KEY ISSUES


SES, a program required by the No Child Left Behind (NCLB) Act of 2001, Title I, Part A, Section 1116(e), is academic tutoring provided by state-approved providers outside of the regular school day for low-income students enrolled in Title I schools that are in 
Year 2 or beyond of Program Improvement (PI). The purpose of the SES program is to augment the PI schools’ programs of instruction to help eligible students achieve proficiency on California’s state content standards. Parents of eligible students select an approved SES provider to deliver the free tutoring services.

The proposed revisions to the California Code of Regulations, Title 5 for SES stem from the need to address issues that have emerged in the implementation of the program. While the current regulations have been useful in providing support for those who are applying to become approved SES providers, they are limited in scope. Due

	SUMMARY OF KEY ISSUES (Cont.)


to the increased number of provider applicants, the increased number of local educational agencies (LEA) required to offer SES, and recent U.S. Department of Education policy letters on SES, further clarification and guidance is needed regarding the responsibilities of all parties to assure that eligible students receive appropriate services. The proposed changes also address issues related to the rapid growth of SES and implementation concerns raised by LEAs.

The amended regulations address these new issues including student safety, tutor qualifications, cost of the program, record-keeping, termination of providers, debarment of providers, conflicts of interest, use of school facilities, and distribution of information by SES providers directly to parents and students. 

At the March 2009 meeting, the CDE will recommend that the SBE approve the recommendation to appoint members to the Title I Committee of Practitioners (COP). The purpose of the COP is to review any state rules, regulations, and policies relating to Title I of the Elementary and Secondary Education Act in order to ensure that they conform to the purposes of Title I. The COP will have input on the proposed SES regulations before the regulations come back to the SBE for final approval.

	FISCAL ANALYSIS (AS APPROPRIATE)


The Fiscal Impact Statement will be provided in an Item Addendum.
	ATTACHMENT(S)


Attachment 1: The Notice of Proposed Rulemaking (4 Pages)
Attachment 2: The Initial Statement of Reasons (11 Pages)
Attachment 3: The California Code of Regulations, Title 5, sections 13075.1 – 13075.5 (12 Pages)
[image: image2.png]


[image: image3.png]



	CALIFORNIA DEPARTMENT OF EDUCATION

JACK O’CONNELL, State Superintendent of Public Instruction
	CALIFORNIA STATE BOARD OF EDUCATION

THEODORE R. MITCHELL, President

	916-319-0800
	1430 N Street   Sacramento, CA 95814-5901
	916-319-0827


NOTICE OF PROPOSED RULEMAKING
AMENDMENT TO CALIFORNIA CODE OF REGULATIONS, TITLE 5 

REGARDING SUPPLEMENTAL EDUCATIONAL SERVICES

 [Notice published March 27, 2009]

NOTICE IS HEREBY GIVEN that the State Board of Education (SBE) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

PUBLIC HEARING
California Department of Education (CDE) staff, on behalf of the SBE, will hold a public hearing beginning at 9:00 a.m. on May 12, 2009, at 1430 N Street, Room 6102, Sacramento, California. The room is wheelchair accessible. At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest. The SBE requests, but does not require, that persons who make oral comments at the hearing also submit a written summary of their statements. No oral statements will be accepted subsequent to this public hearing.

WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to:  
Debra Strain, Regulations Coordinator

LEGAL DIVISION

California Department of Education 
1430 N Street, Room 5319

Sacramento, California  95814

Comments may also be submitted by facsimile (FAX) at 916-319-0155 or by e-mail to regcomments@cde.ca.gov. Comments must be received by the Regulations Coordinator prior to 5:00 p.m. on May 12, 2009.
AVAILABILITY OF CHANGED OR MODIFIED TEXT
Following the public hearing and considering all timely and relevant comments received, the SBE may adopt the proposed regulations substantially as described in this Notice or may modify the proposed regulations if the modifications are sufficiently related to the 

original text. With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony at the public hearing, or who have requested notification of any changes to the proposal.
AUTHORITY AND REFERENCE
Authority:  Sections 12001 and 33031, Education Code.
Reference:  Section 33031, Education Code; 20 U.S.C. Section 6316, Individuals with Disabilities Education Act, section 614.
 
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

The proposed revisions to the Title 5 Regulations for Supplemental Educational Services (SES) stem from the need to address issues that have emerged in the implementation of the program for the past three years. The current Title 5 Regulations for SES were approved by the State Board of Education (SBE) in January, 2005. 

SES, a program required by Title I, Part A, Section 1116(e) of NCLB, is academic tutoring provided by State-approved providers outside the regular school day for students in Title I schools in their second year or beyond of Program Improvement (PI). The purpose of the SES program is to augment the PI schools’ programs of instruction to help eligible students achieve proficiency on California’s state content standards. 

The SES program has been growing rapidly in terms of the number of schools in PI, the number of eligible students, the number of approved SES providers, and the number of issues stemming from implementation. In addition to the issues that came with the growth of SES, implementing a successful SES program involves the coordination and cooperation of all parties involved: LEAs, approved SES providers, parents, students, and the SEA. The proposed changes in the regulations will address the issues arising from rapid growth and implementation gaps.

The revised regulations will be addressing new issues but will also modify the existing regulations. The areas addressed include student safety, tutor qualifications, cost of the program, record-keeping, termination of providers, debarment of providers, conflict of interest, use of school facilities, and distribution of information by SES providers directly to parents and students. 
DISCLOSURES REGARDING THE PROPOSED REGULATION

The SBE has made the following initial determinations:

Mandate on local agencies or school districts:  TBD
Cost or savings to state agencies:  TBD
Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of division 4 of the Government Code: TBD

Other non-discretionary cost or savings imposed on local educational agencies:  TBD
Cost or savings in federal funding to the state:  TBD
Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states:  TBD
Cost impacts on a representative private person or businesses:  The SBE is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.
Adoption of these regulations will not 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.

Effect on housing costs:  TBD
Effect on small businesses:  The proposed amendments to the regulations do not affect small businesses because the regulations apply only to school districts and not to business practices.
CONSIDERATION OF ALTERNATIVES
The SBE must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SBE, would be more effective in carrying out the purpose for which the action is proposed, or would be as effective and less burdensome to affected private persons than the proposed action.

The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.
CONTACT PERSONS
Inquiries concerning the content of this regulation may be directed to:

Martin Miller, Consultant

Accountability and Improvement Division 

California Department of Education

1430 N Street, Suite 6208
Sacramento, CA  95814

Telephone:  916-324-3455
E-mail: mamiller@cde.ca.gov
Inquiries concerning the regulatory process may be directed to the Regulations Coordinator or Connie Diaz, Regulations Analyst, at 916-319-0860. 

INITIAL STATEMENT OF REASONS AND INFORMATION

The SBE has prepared an initial statement of reasons for the proposed regulation and has available all the information upon which the proposal is based.
TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regulation and of the initial statement of reasons, and all of the information upon which the proposal is based, may be obtained upon request from the Regulations Coordinator. These documents may also be viewed and downloaded from the CDE’s Web site at http://www.cde.ca.gov/re/lr/rr. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator. 

You may obtain a copy of the final statement of reasons once it has been prepared, by making a written request to the Regulations Coordinator.
REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Martin Miller, Consultant, Accountability and Improvement Division, 1430 N Street, Sacramento, CA, 95814; telephone, 916-324-3455. It is recommended that assistance be requested at least two weeks prior to the hearing.

INITIAL STATEMENT OF REASONS 

No Child Left Behind Supplemental Educational Services 

INTRODUCTION

The proposed revision of the California Code of Regulations, Title 5, (5 CCR) describes the responsibilities that prospective providers, approved providers, local educational agencies (LEA), and the State Educational Agency (SEA) shall have in ensuring that eligible students who are attending Title I funded schools which are in their second year or beyond of Program Improvement (PI) status will receive appropriate supplemental educational services (SES). 

The SEA is mandated under No Child Left Behind (NCLB) to develop and implement a process to approve applicants to become providers of SES. In approving an applicant, the SEA must consider factors such as the prospective provider’s demonstrated record of effectiveness, legal status, fiscal soundness, and ability to work collaboratively with parents and LEAs in providing SES. NCLB further requires the SEA to describe procedures for monitoring and evaluating provider effectiveness and for terminating an approved provider. 

In January 2005, the State Board of Education (SBE) approved the regulations for SES that went into effect in May 2005. Issues have emerged in implementing the SES program during the past three years that require additional regulations, particularly the need to specify LEAs’ responsibilities in implementing SES. Therefore, it is imperative that the SBE adopt the revised regulations to respond to the changing and growing needs of the program to ensure quality implementation.

SPECIFIC PURPOSE OF EACH SECTION – GOVERNMENT CODE SECTION 11346.2(b)(1)

The specific purpose of each adoption or amendment, and the rationale for the determination that each adoption or amendment is reasonably necessary to carry out the purpose for which it is proposed, together with a description of the public problem, administrative requirement, or other condition or circumstance that each adoption or amendment is intended to address, is as follows:
General Amendments:

Renumbering and re-lettering were done through this section to accommodate amendments and deletions. Various grammatical changes were made throughout this section. All references to NCLB were replaced with citations to the U.S. Code for clarity.

The word “approved” was added to “provider” so “approved provider(s)” will be used throughout this subchapter for the purpose of clarity and consistency to indicate SES applicants who are approved by the SBE to provide SES.

Proposed section 13075.1 provides specific definitions of key words and phrases in the regulations to ensure there is no confusion about the meaning of the terms used in these sections should there be an alternative definition available. This section was re-ordered to reflect an alphabetical sequence.
Proposed section 13075.1(b)(1) adds “science” to the subject areas of tutoring as science has been added to the academic subjects used to determine student academic success under NCLB along with English-language arts and mathematics. In addition, to increase the options available to the SBE in evaluating the effectiveness of the providers in increasing student academic achievement, language was added to allow the SBE to prescribe which assessments providers shall use upon the recommendation of the CDE. Finally, the language “evidenced by an increase” was added to clarify the relationship between improved academic performance and scores on assessments.
Proposed section 13075.1(b)(2) deletes the use of teacher assessments to determine student growth in English-language arts and mathematics as few providers have been able to obtain written teacher assessments due to teacher contractual constraints. 
Proposed section 13075.1(c) replaced the word “private” with language which specifies how entities applying to be SES providers can verify that they have a valid business license to conduct business in California. It also specifies that a limited liability company, limited partnership, or corporation must have an “active” status in California in order to do business. This section is needed to clarify which businesses are eligible to apply to be SES providers and also ensures the entities serving students are appropriately licensed. The language “that are not currently identified for program improvement or for corrective action pursuant to 1116(b)(1) of NCLB” was deleted for clarity as a comprehensive definition of “ineligible applicants” was added to proposed section 13075.1(e). 
Proposed section 13075.1(e) adds the definition of “ineligible applicants” to clarify which LEAs and public schools, including charter schools, are ineligible to apply to be an SES provider. In particular, it clarifies that a non-PI school within a PI LEA is not eligible to apply to be an SES provider, in accordance with federal guidance. In addition, the language also specifies how an LEA in PI, such as a county office of education, may be eligible to apply if it follows the procedures to bifurcate its services as set in place by the SBE. Clarifying that PI LEAs and schools are not eligible to apply is necessary because the PI designation indicates that the LEAs and schools are not making progress in improving student achievement as specified in NCLB. 
Proposed section 13075.1(f) adds a new definition of “Program Configuration” for SES tutoring to clarify what constitutes individualized tutoring and small group tutoring. The clarification is needed to specify a delivery mode for approved providers to follow. Small size instruction gives more personalized attention to students that has proven to be more effective in helping especially struggling students accelerate their academic achievement. To ensure that SES students benefit as much as possible from a small-group tutoring, it is being proposed that a tutoring size not exceed 10 students for each tutor. (Jacob, 1998)
Proposed section 13075.1(g) adds a definition for “Student Learning Plan (SLP)” which includes the criteria for what an SLP must contain and how it is to be developed in collaboration with providers and parents to ensure eligible students are provided with appropriate services that are based on their unique and identified needs. SLPs are an integral part of the agreement between a provider and an LEA and play a critical role in ensuring student success. Because consultation with parent(s) or guardian(s) on the development of the SLP is required by federal law, the definition of parent/guardian consultation is provided to respond to concern expressed by both LEAs and SES providers. The definition for evidence of consultation with parents includes, but is not limited to, communication by telephone, e-mail, home visits, parent meetings and/or parent(s) or guardian(s) signature(s). 

The requirement to provide evidence of such consultation is necessary to ensure parent(s) or guardian(s) have an opportunity, in a variety of ways, to express their opinions and to have their views considered in the development of the SLP. The clarification as to what constitutes parent or guardian consultation is necessary because some LEAs define evidence of parent or guardian consultation as having a signature on the SLP. 
Finally, the proposed language specifies that LEAs and approved SES providers cannot deny SES to a child whose parent(s) or guardian(s) has/have not participated in the development of their child’s SLP but who has/have otherwise selected to have SES provided to their child. The language is necessary to ensure every eligible child whose parent(s) or guardian(s) has/have applied for SES for their child will have the opportunity to receive the services.
Proposed section 13075.1(h) adds a definition for subcontract to clarify the scope of section 13075.2(d). 

Proposed section 13075.2 sets forth the criteria that applicants must meet in order to become State-approved SES providers in California. Various grammatical, numbering, and stylistic changes were also made throughout this section.

Proposed section 13075.2(a) adds the word “annual” to SES application to clarify this is a yearly application process and an applicant must resubmit an application for each approved period for which it is seeking approval.
Additional language was added to specify the consequence of failing to meet the submission deadline. These changes are necessary to ensure the CDE has sufficient time to review the applications and allow the SBE to approve the applications. These changes will result in the provision of better SES to students.

Proposed section 13075.2(b) changes the effective date of the provider approval from the calendar year to the next fiscal year after SBE approval to align with the change in the application submission date of October 15 as stated in the proposed section 13075.2(a).

Proposed section 13075.2(c)(1) adds “in increasing the academic proficiency of students” as it qualifies a record of effectiveness and is consistent with the definition for demonstrated record of effectiveness in section 13075.1(b). This is necessary to ensure providers are capable of helping students succeed. 
Proposed section 13075.2(c)(2) changed the requirement of five letters of reference from previous clients to three. This is necessary to reduce the burden on SES applicants and CDE resources while still providing sufficient information about the positive impact of the applicant’s program. The language “applicant’s success in increasing student academic achievement” was added to ensure the letters of reference addressed the core issue which is to assist students in improving their academic performance.
Proposed section 13075.2(c)(3) changed “removed” to “terminated as an approved provider” to be more precise and consistent with what is being used in sections 13075.4(a), (b), and (c).
Proposed section 13075.2(c)(4) requires that the applicant provide assurance that it has not been terminated as an approved SES provider from any other states in the U.S. at any time within the two years preceding the fiscal year for which it is submitting an application. This amendment ensures that SES students in California are getting services from qualified applicants and supports new federal regulations on this issue.

Proposed section 13075.2(c)(5) requires applicants to certify that they have not been debarred, suspended from or deemed ineligible for any federally-funded contracts in California or any other state. The new requirement is to ensure that SES students in California are getting services from qualified applicants and supports new federal regulations (34 C.F.R. 85) on this issue.

Proposed section 13075.2(c)(8) adds new criteria which clarifies that applicants must agree not to transfer or sell their approval status. This will ensure students in California receive SES only from approved providers.

Proposed section 13075.2(c)(9). Applicants and approved providers, because they often serve multiple states, are required to provide contact information of a supervisor of the organization who resides and operates in California and monitors the provision of SES. The new requirement is necessary to ensure both parent(s), guardian(s) and LEAs are able to contact providers easily and without incurring additional costs. In addition, this change ensures that tutors providing services to SES students are being appropriately supervised and monitored for quality of services and student safety.

Proposed section 13075.2(c)(11)(A)(i) allows applicants who are renewing their approved provider status to use funds received as reimbursement from their SES services in the prior year(s) to demonstrate their fiscal soundness. Section 13075.2(c)(11)(A) asks applicants to exclude funds of reimbursement for provider services for proof of financial resources to operate as an approved provider for a minimum of six months after initial approval. The language is intended for new applicants not for those who are renewing their approval status. Thus, this section is added to distinguish the requirement of demonstrating fiscal soundness for new applicants and those applying to renew their status. It is quite reasonable to allow those approved providers that are reapplying to use SES reimbursement as evidence of fiscal soundness. 
Proposed section 13075.2(c)(13)(A) changed “state” to “SBE” as California content standards were approved by the SBE therefore it is more precise to use “SBE” instead of “state.” 
Proposed section 13075.2(c)(13)(B) added “in meeting California state academic content standards” to specify that applicants and approved providers must show evidence that they are able to meet specific student achievement goals that are set in the context of California state content standards.  
Proposed section 13075.2(c)(13)(D) added the language “research-based, and specifically designed to” to what of kind of instruction applicants must demonstrate when applying to be approved providers and must provide after being approved as providers. The additional language, further extending the current requirement of the kind of instruction for SES, emphasizes and ensures that students receive high quality instruction that will accelerate their academic achievement in meeting state content standards. In addition, the new language aligns with new federal regulations section 200.47(b)(2)(ii)(C). Added “science” to the subject areas of tutoring as science has been added to the academic subjects used to determine student academic success under NCLB along with English-language arts and mathematics.
Proposed section 13075.2(c)(13)(G) SES providers are required to provide services to students either through individualized or small group tutoring as defined by section 13075.1.(e). Individualized or small group instruction has been proven to be more effective in improving student academic performance especially with struggling students. Individualized or small group instruction provides more opportunities to have interaction with the teacher or with the peers. In addition, it provides the means by which curriculum can challenge students through addressing individual needs effectively and efficiently (Jacobs, 1998).  
Proposed section 13075.2(c)(15) requires providers to describe how they will meet the unique needs of students with disabilities and English learners to ensure the provision of services to these students. It is critical that an approved provider have the capacity to serve these two groups of students, as these two major subgroups are the most at-risk for not attaining proficiency on the California content standards.
Proposed section 13075.2(c)(16) changes “progress reports” to “reports of student progress” to be more precise. 
Proposed sections 13075.2(c)(18) and (19) require applicants to provide assurances that they will appropriately maintain personally identifiable student-level data in accordance with privacy laws. This is necessary to ensure SES providers are aware of and are able to meet their legal obligations to maintain student privacy as set forth in state and federal law. 
Proposed sections 13075.2(c)(21) changes “a provider” to “an approved provider” to be consistent with the definition in section 13075.1(a).
Proposed sections 13075.2(c)(22) and (23) require applicants to report the number of online tutors who reside inside or outside the United States. This will allow the CDE to track the use of technology and online tutors in the delivery of SES and use the data in evaluating the effectiveness of computer-based SES providers. 

Proposed section 13075.2(c)(24) clarifies that online tutors who are not in physical proximity to students are not required to undergo TB tests as there would be no student exposure to TB. 
Proposed section 13075.2(c)(25) changes “providers” to “approved providers” and requires approved providers to ensure that they will comply with state laws regarding mandatory child abuse reporting. This requirement fills a critical gap in current SES regulations and ensures the safety of the SES students. 
Proposed section 13075.2(c)(26) clarifies that provider incentives to students, parents or guardians, schools and LEAs are limited to only those educational materials and tools that support the delivery of tutoring and should not exceed a value of $50 per student per year. The exception is computers or other technical equipment if used for the primary delivery of SES and given to students only after completing the SES program. This provision ensures fair competition among providers and fair selection by parents of providers based on educational qualifications of services, not on incentives.
Proposed section 13075.2(c)(27) changes “rate” to “payment rates” to be more precise. 

Proposed section 13075.2(c)(28) specifies applicants and approved providers must agree to submit the Annual SES Accountability Report to meet the monitoring and evaluation requirement under section 13075.3.

Proposed sections 13075.2(c)(29) requires applicants and approved providers to describe their procedures to ensure students’ safety before, during, and after tutoring and to enable parents to know where their children are at all times. The purpose of adding the language is to prevent and minimize students going to an SES session without supervision and to ensure students’ safety.

Proposed sections 13075.2(c)(30) requires applicants and approved providers to describe their procedures to notify students and parents when sessions are cancelled or rescheduled. The purpose of adding the language is to prevent and minimize students going to an SES session without supervision and to ensure students’ safety.

Proposed section 13075.2(c)(31) sets a minimum qualification requirement for SES tutors, including online tutors, which is aligned to the qualifications for highly qualified paraprofessionals under NCLB. Paraprofessionals under NCLB must have two years of college (48 units) or A.A. degree (or higher), or pass a local assessment of knowledge and skills in assisting in instruction. In addition, the tutors must work under the direct supervision of a credentialed teacher. The requirement for tutors to have the same qualifications as those of paraprofessionals under NCLB will ensure an adequate level of quality of SES instruction and, at the same time, still be flexible enough to allow for a large pool of qualified tutor applicants. 
Proposed section 13075.2(c)(32) adds the requirement that applicants and approved providers must describe ongoing staff development for their instructional staff. Often times approved providers do not hire all the tutors they need until they know how many students they have been assigned to tutor. That means many tutors have very little time to be trained before they start tutoring. The requirement to have ongoing training will ensure that tutors are continuously improving their skills to better serve SES students.
Proposed section 13075.2(c)(33) requires providers to more clearly describe their tutoring program and cost of the program. There is a set maximum amount of funds for each eligible student per each LEA. LEAs are not  required to exceed the amount  though they are allowed to by using other flexible funds. To know exactly how much it costs will translate into exactly how many hours of tutoring a student will receive. Therefore it is important for parents to know so that parents can then use this information to select providers that best meet the needs of their children. 

Proposed section 13075.2(d) sets forth the requirements for subcontracting by approved SES providers. Subcontracts can only be approved through the application process if the applicant provides full description of the subcontract(s). Once providers are approved, significant changes to the application, including subcontracting, may result in termination of the approval status. Applications are approved based on the qualifications, experiences, and capacities demonstrated by the applicant including the subcontractors. Therefore, it is imperative the CDE be notified of any changes including subcontracting for the purpose of ensuring the quality of services as described in the approved application. 
Proposed section 13075.2(f) requires that during the fiscal year, approved providers report specified changes within 30 calendar days to CDE or face removal of their approval status. This requirement, moved from section 13075.3.(a)(6) in the Submission of an Annual End-of-Fiscal-Year Report by Approved Providers, is intended to enable the CDE to be informed in a timely manner of any changes in the SES program made by approved providers to ensure students receive quality services consistent with the original approved application.  

Proposed section 13075.3 describes the elements that approved providers must include in an annual accountability report and clarifies the need for the retention of records by the approved providers as this assists the CDE in carrying out the NCLB requirement to monitor and evaluate the quality and effectiveness of the services offered by SES providers. 
Proposed section 13075.3(a)(1) adds the names and the numbers of LEAs as one of the reporting elements in addition to the names and the numbers of schools served. The additional data of which and how many LEAs an approved provider served will help the CDE to evaluate provider services as a whole as well as for each LEA. Furthermore, this data will provide the CDE contextual information about the implementation of SES and ultimately help improve equitable services to students and parents.
Proposed section 13075.3(a)(2) adds the total number of students assigned by each LEA to the reporting requirements. This will allow CDE to determine if providers are actually serving students assigned to them after parent selection within each LEA. The new requirement will also demonstrate whether or not there is a gap between the number of students assigned and the number of students served, which will require a further examination of the implementation of the program by both the LEA and the approved provider. This is another piece of important data in the evaluation of program effectiveness.   
Proposed section 13075.3(a)(5)(B) adds some specific examples of instructional delivery methods such as online, individualized or small group tutoring.
Proposed section 13075.3(a)(5)(C) adds “science” to the subject area for tutoring and for reporting data in alignment with section 13075.1(b)(1).

Proposed section 13075.3(a)(5)(D) adds the language that the SBE may prescribe assessments for providers to use to be consistent with section 13075.1(b)(1) and to provide better oversight of the tools for program evaluation.
Proposed section 13075.3(a)(5) deletes “Fiscal and expenditure information” as the CDE has determined the information has no high utility in determining student academic achievement and incurs unnecessary burden on approved providers. 

Proposed section 13075.3(a)(6) replaced “one-on-one” with “individualized” to be consistent with section 13075.2(f).
Proposed section 13075.3(b) changes the name of the annual “End-of-the-Fiscal-Year Report” to the Annual SES Accountability Report. The new title is more appropriate as the report holds approved providers accountable for SES and the reference to fiscal was causing confusion. The retention of additional records such as student learning plans, progress reports, and attendance records have been added in section 13075.3(b) to the list of required documents to be retained which enable CDE to conduct in-depth analysis of data submitted. The in-depth analysis of these additional data will shed light on the context for either successful or unsuccessful program implementation and can be used for improving the program.

Proposed section 13075.4 describes the reasons and the means for removing a provider from the approved list of providers. 

Proposed section 13075.4(b) establishes the automatic and immediate removal of a provider’s approval status if it is debarred from any federally-funded contracts in California or in any other state to ensure that students are receiving SES from qualified providers. This was necessary to comply with new federal Title I regulations (section 200.47(b)(3)(i)).
Proposed section 13075.4(c) this section was reworded for clarity.

Proposed section 13075.4(c)(3) allows the SBE to terminate a provider from the state-approved list for failure to provide services after a provider has violated specified contract agreement provisions with LEAs. This is necessary to ensure that SES students in California are served by responsible providers. 

Proposed section 13075.4(c)(4) and (5) allows the SBE to terminate a provider’s approval status for failure to provide full program services to the majority of the students assigned to them by LEAs or to conduct a pre- and post-test of at least 95 percent of those students who complete the full program. This provision will ensure that approved providers follow through on meeting the educational needs of the students assigned to them by LEAs.

It is reasonable to require that providers ensure that the full program is completed by the majority of students assigned to them to increase the likelihood of students benefiting academically. To require that providers pre- and post-test 95 percent of the students  who complete the full program is to ensure approved providers make adequate efforts to serve as many students as possible and the services provided are effective as evidenced by assessment results of the pre- and post-test. The 95 percent requirement aligns with the 95 percent participation rate to meet Adequately Yearly Progress (AYP) under NCLB. 
Proposed section 13075.4(c)(6) adds science to the subject area for increasing proficiency to be consistent with section 13075.1.(b)(1). It also added the language to the assessments used by providers that says the SBE may prescribe assessments for providers to use to be consistent with section 13075.1(b)(1). 
Proposed section 13075.4(c)(8) adds the requirements set forth in the newly proposed section of 13075.2(c)(9) - (11) as reasons the SBE may terminate a provider’s approval status.

Proposed section 13075.4(c)(10) allows the SBE to terminate those approved providers that do not follow the subcontracting procedures described in the approved provider’s applications to the State. Applications are approved based on the qualifications, experiences, and capacities demonstrated by the applicant including the subcontractors. Therefore, it is imperative the CDE be notified of any changes including subcontracting for the purpose of monitoring for compliance and evaluating for program effectiveness. 
Proposed section 13075.5 describes the responsibilities of LEAs in relation to implementing the SES program and working with SES providers.

Proposed section 13075.5(a) requires LEAs to prohibit conflicts of interest by requiring its employees to disclose any relationship with an approved provider that may give rise to a conflict of interest or the appearance of impartiality. This is necessary to address the conflicts of interest raised by LEAs and approved SES providers and to ensure SES providers are competing on an equal basis.

Proposed section 13075.5(b) specifies that LEA employees may not be involved in recruitment activities for a provider with whom they have an existing relationship. Guidance from the U.S. Department of Education states that individual or groups of teachers who work in a school or an LEA in PI may be hired by any State-approved provider (including a non-PI LEA provider) to serve as a tutor in its program. However, concerns for possible conflict of interest have been raised. To address these concerns the CDE added the language to disallow those instructional staff hired by approved providers who have SES contracts with the LEA to be involved in any recruiting activities to ensure SES providers are competing on an equal basis. 

Proposed section 13075.5(c) requires an SLP be developed for each SES student and sets forth criteria for how an LEA may request an approved provider to develop SLPs for their students if the LEA makes available pertinent student academic achievement data and provides technical assistance that facilitates the development of the plan. The language specifies the LEAs must review and approve SLPs if they are developed by approved providers. The language is added to give flexibility in developing SLPs in light of the large number of SES students and scarce resources LEAs have to fulfill the requirement. However, the LEA has the ultimate responsibility of ensuring the SLPs are developed for each student participating in SES and the developed SLPs are meeting requirements. This section also makes clear that the LEA cannot require a provider to develop an SLP.
Proposed section 13075.5(d) requires approved providers to obtain LEA permission to sign up students, although they are allowed to directly market their programs to parents and students. This language is intended to address the concern by LEAs and parents that providers were signing up ineligible students for services which unduly creates parent confusion and extra workloads for LEAs. Based on guidance from the U.S. Department of Education the responsibility for processing and approving SES enrollment requests for eligible students will remain with the LEA.

OTHER REQUIRED SHOWINGS – GOV. CODE SECTION 11346.2(b)(2)-(4)

Studies, Reports, or Documents Relied Upon – Gov. Code. Section 11346.2(b)(2):

The proposed regulations were developed with guidance from NCLB, the corresponding non-regulatory guidance developed by the U.S. Department of Education, from California Penal Code, California Code of Regulations, and from research on SES regulations of other states such as Florida and Illinois. Program configuration of individualized or small group of 1 to no more than 10 students is based on studies found in the following: 
· Word, Elizabeth, Director, et al. “Project STAR Final Report, 1985-1990” Tennessee State Department of Education, 1990
· West Ed and Public Analysis for California Education (PACE), “California’s Class Size Reduction, Implications for Equity, Practice and Implementation,” 1998
Reasonable Alternatives Considered Or Agency’s Reasons For Rejecting Those Alternatives – Gov. Code Section 11346.2(b)(3)(A):

No other alternatives were presented to or considered by the SBE. 

Reasonable Alternatives That Would Lessen The Impact On Small Businesses – Gov. Code Section 11346.2(b)(3)(B):

The SBE has not identified any alternatives that would lessen any adverse impact on small business.

Evidence Relied Upon To Support the Initial Determination That the Regulation Will Not Have A Significant Adverse Economic Impact on Business – Gov. Code Section 11346.2(b)(4): 
The proposed amendments to the regulations do not affect small businesses because the regulations apply only to school districts and not to business practices.
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· The SBE has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined; text proposed to be deleted is displayed in strikeout. 

Title 5. EDUCATION

Division 1. California Department of Education

Chapter 12. Compensatory Education

Subchapter 13. Supplemental Educational Services

§ 13075.1. Definitions.


For purposes of this subchapter, the following definitions apply:


(a)(b) “Approved supplemental educational services (SES) provider” (“approved provider”) means an eligible applicant that has been approved by the State Board of Education (SBE) pursuant to the provisions of this subchapter;


(b)(d)  “Demonstrated record of effectiveness in increasing the academic proficiency of students” means an eligible applicant has documentation of the following:

(1) Improved student academic performance evidenced by an increase in individual student scores on national, state, district or other assessments in English language arts, and/or mathematics, and/or science. These aAssessments used by applicants and approved providers pursuant to section 13075.3(a)(5)(D) must be developed in accordance with the standards for validity and reliability as set forth in The Standards for Educational and Psychological Testing (1999).;and Upon recommendation of the California Department of Education (CDE), the SBE may prescribe the assessments to be used by approved providers.


(2) Improved student academic performance as measured by written teacher assessments of student growth in English language arts and/or mathematics.

(c)(a) “Eligible applicant” means any public or private (nonprofit or for-profit) entity, and includes public schools (including charter schools), private schools, school districts, or county offices of education that are not currently identified for program improvement or for corrective action pursuant to section 1116(b)(1) of NCLB, institutions of higher education, faith-based and community-based organizations, sole proprietorships, and private businesses that hold a valid license to do business in 

California issued by a county or city within the state of California, or a Limited Liability Company, Limited Partnership, or Corporation that has an “active” status in the state of California as determined by the California Secretary of State;

(d)(c) “Eligible student” means a child from a low-income family as determined by the local educational agency (LEA) for purposes of allocating funds under section 1113(c)(1) 20 U.S.C. Section 6313 of NCLB who is attending a Title I funded school that is in year two or beyond of program improvement (PI);


(e) “Ineligible applicants” are entities that are not qualified to apply to be an approved provider. Ineligible applicants include, but are not limited to:


(1) Public Schools (including charter schools), school districts, and county offices of education identified for program improvement (PI) or for corrective action pursuant to 20 U.S.C. Section 6316;


(2) Public schools, including charter schools, of an LEA which is in PI;


(3) Public schools, including charter schools, without approval of their LEAs; and


(4) County offices of education that have been identified for PI, unless they bifurcate services by utilizing procedures set in place by the State Board of Education (SBE). The SBE procedures are available under the Program Improvement Correspondence Web page on the CDE Web site at http://www.cde.ca.gov. 

(f) “Program configuration” means either individualized instruction or small group instruction.

(1) “Individualized” means a ratio of one tutor to one student.


(2) “Small group” is defined by a ratio of one tutor to no more than ten students.


(g) “Student Learning Plan” (SLP) means a plan which states specific achievement goals for the student, how the student’s progress will be measured, and a timetable for measurably improving the student’s academic achievement that, in the case of a student with disabilities, is consistent with the student’s individualized education program (IEP) under section 614(d) of the Individuals with Disabilities Education Act;


(1) In developing an SLP the parent(s) or guardian(s) of a student must be consulted. This consultation must, at a minimum, provide an opportunity for the student’s parent(s) or guardian(s) to express their views and have their views considered;


(2) Consultation with the student’s parent(s) or guardian(s) may include, but is not limited to, communication by telephone, e-mail, home visits, parent meetings and/or  parent(s) or guardian(s) signature(s). The SLP must include evidence of this consultation.


(3) If a parent or guardian does not participate in the consultation, but has selected a provider for the provision of services for their child, the LEA and provider must develop an SLP for the student. 


(h) “Subcontract” means any and all contracts or other agreements between an approved provider or applicant and any other business entity that is known or anticipated by the approved provider or applicant that is issued for the purpose of providing SES.

NOTE: Authority cited: Sections 12001 and 33031, Education Code. Reference: 20 U.S.C. Section 6316; Individuals with Disabilities Education Act, section 614.
§ 13075.2. Application, Quality Requirements and Approval.


(a) Eligible applicants must submit a completed annual application to the CDE on or before March 1 of the school year preceding the fiscal year in which they wish to become an approved provider;. Any application received by the CDE after the March 1 deadline will be returned to the applicant and will not be considered for approval in the ensuing fiscal year;

(b) Applications will be reviewed by the CDE and submitted to the SBE for approval. The effective date of any ensuing approval will be July 1 of that same calendar the next fiscal year following SBE approval;

(c) An eligible applicant shall be considered for approval upon receipt of a completed application that satisfies each of the following qualifications;:

(1) Documents a demonstrated record of effectiveness in increasing the academic proficiency of students as defined in section 13075.1 of this subchapter;

(2) Contains at least five three letters of reference from previous clients (e.g., families, schools, districts, teachers, etc.) offering testimonial information about the positive impact of the applicant’s program. applicant’s success in increasing student 

academic achievement;


(3) Certifies that the applicant has not been terminated by the SBE as an approved provider removed, pursuant to section 13075.4 of this subchapter, for cause from the list of approved supplemental educational services providers at any time within the two years preceding the fiscal year (July 1-June 30) for which it is submitting an application;


(4) Certifies that the applicant has not been terminated as an approved provider of SES from any other state’s list at any time within the two years preceding the fiscal year (July 1-June 30) for which it is submitting an application;


(5) Certifies that the applicant has not been debarred, suspended from or deemed ineligible for any federally-funded contracts in California or in any other state, as specified in 34 C.F.R. Section 85 and for a time period as specified in Title 29, Part 98, subpart C, 98.320(a) at any time within the two years preceding the fiscal year (July 1-June 30) for which it is submitting an application;


(6)(4) Provides written proof of current liability insurance coverage and assures they will provide the local educational agencies LEAs with which they contract written proof of current liability insurance coverage and other necessary insurance of the type and in the amount required by the local educational agency LEA;


(7)(5) Demonstrates that it is legally constituted and qualified to do business in California; 


(8) Certifies that it shall not transfer its approval status or sell its approval status to another entity;


(9) Contains contact information of a supervisor of the organization who resides, operates, and monitors the provision of SES in the State of California, including but not limited to, directly overseeing the work of the tutors and providing access to on-going staff development; 


(A) Approved online providers using tutors residing either inside or outside the United States must also include a supervisor who resides in California and will be monitoring the provision of tutoring services to students; 


(B) Monitoring the provision of SES shall include, but not be limited to, directly overseeing the interaction between the tutors and the students.


(10)(6) Describes the staffing, fiscal, equipment, and facility resources of the

 organization that enable it to work with students in compliance with these regulations and applicable federal, state and local statutes and regulations;  

(11)(7) Demonstrates it is fiscally sound as shown by all of the following:

(A) Proof of financial resources to operate as an approved provider for a minimum of 6 six months after initial approval, including a description of how the organization receives funding (e.g., grants, fees-for-services, etc.) separate from reimbursement for provider services; 


i. For applicants who are reapplying to be an approved provider, proof of financial resources to operate as a approved provider for a minimum of six months after approval may include reimbursement for provider services.


(B) Proof of financial viability (e.g., through audits, financial statements, or credit rating); and


(C) Organizational budgets that identify all sources of revenues available to the applicant and cash flow activity related to the expenditures of that revenue;.


(12)(8) Provides certification that the facility meets all applicable federal, state and local health and safety laws, if instruction will occur at a facility other thant the student's school or residence;


(13)(9) Demonstrates instruction meets the following criteria:


(A) Instruction will be aligned with applicable state SBE adopted academic content standards, K-12 curriculum frameworks and instructional materials; 


(B) Instruction will be organized and presented in a manner designed to meet the specific achievement goals of individual students in meeting California state academic content standards;

(C) Instruction will be coordinated with the student's school program, including an Individual Education Plan (IEP) and/or a 504 Plan, if applicable;


(D) Instruction will be of high quality, research-based, and specifically designed to will increase eligible students’ academic achievement in English language arts, and/or mathematics, and/or science; 


(E) Instruction shall be provided outside of the regular school day; 

(F) Instruction will be provided that is secular, neutral, and non-ideological; and


(G) Instruction will be delivered through a program configuration as defined in 

section 13075.1(f) of this subchapter.

(14)(10) Describes the procedure for developing SLPs specific achievement goals in consultation with parent(s)/guardian(s) and school staff.; 

(15)(11) Describes the manner in which how eligible students with disabilities and English learners will have access to services SES, including descriptions of accommodations, strategies and curriculum that will meet the unique needs of these students;

(16)(12) Defines procedures for providing services students, parent(s)/guardian(s), teachers, school and/or districts, with regular reports of student progress reports;


(17)(13) Describes how the applicant shall secure parental/guardian permission to have access to student data (e.g., Standardized Testing and Reporting (STAR) data, IEP data and/or 504 data) maintained by the local educational agency (LEA) for each student served for purposes of demonstrating academic improvement;


(18)(14) Provides assurances that all personally identifiable student information shall be kept confidential except as necessary to inform parent(s)/guardian(s) and appropriate school staff;

(19) Provides assurances that it will comply with all state and federal privacy laws, including 20 U.S.C. Section 1232g (FERPA), Education Code sections 49073 through 49079 inclusive, and Education Code section 60641(a)(3)(A). 


(20)(15) Describes the process of collaborating with contracting school districts in the use of individual student STAR test results and/or other measures used for purposes of accountability in determining the increase in student academic performance;


(21)(16) Describes procedures to maintain, monitor, and notify LEAs about personnel updates related to an approved provider's staff changes;


(22) Provides the number of online tutors residing inside the United States who will be providing instructional services to SES students;


(23) Provides the number of online tutors residing outside the United States who will be providing instructional services to SES students;


(24)(17) Describes procedures for completion of, and compliance with, staff background checks, fingerprinting, and TB tests for all employees providing direct 

services to students. Online tutors not in physical proximity to students may be exempted from the TB test requirement;


(25)(18) Provides assurance that the approved provider will comply with all applicable federal, state, and local health, safety, and civil rights laws, including mandatory child abuse reporting in accordance with Penal Code section 11164 through 11174.3;

(26)(19) Agrees to limit incentives provided to students, parents or guardians, schools and LEAs to those educational materials and tools that support the delivery of the SES those directly related to services provided, and not to exceed a monetary value of $50 per student per academic year as designated in the contract with the LEA;, except that this limitation will not apply to computers or other technical equipment used as the primary tool for the delivery of SES and given to a student after completion of services; 


(27)(20) Agrees to abide by the conditions set forth in the contract with the LEA, including the payment schedule, payment rates, and any facility user fee arranged with the LEA that will be in compliance with 20 U.S.C. sSection 6316 1116(e)(3) and (6) of the NCLB; 


(28)(21) Agrees to submit the Annual SES Accountability Report pursuant to section 13075.3 participate in the monitoring and evaluation process contained in this subchapter.; 


(29) Describes the procedures that will be used to ensure students’ safety before, during and after tutoring sessions in collaboration with parents and in consultation with LEAs;

(30) Describes the procedures that will be used to notify students and parents when sessions have been cancelled or rescheduled;


(31) Agrees to hire tutors, including online tutors, who, at a minimum, meet the qualifications for highly qualified paraprofessionals under NCLB and work under the direct supervision of a teacher who has full certification from any state in the United States; 


(32) Describes the ongoing staff development for their instructional staff; and


(33) Specifies the actual program cost for completing the full program per individual

student. 

(d) An applicant may only enter into a subcontract, for a portion or all of the SES, if the applicant provides the following:


(1) a complete description of the services that will be provided by each subcontractor;


(2) all information described in subdivision (c) of this section as it applies to each subcontractor and specifically delineates the services to be provided by each subcontractor as identified in this section;

(3) certification that the applicant will only use subcontractor(s) for whom it  provides the information required by this section;


(4) certification that the applicant will limit the work of a subcontractor(s) to that described in subdivision (d)(1) above; and


(5) acknowledgement that should CDE, in its sole discretion, determine that the subcontractor(s) identified by the applicant pursuant to this section, fail to adequately perform any of the services identified pursuant to subsection (d)(2) above, the CDE may terminate the applicant’s approved provider status.


(d)(e) The term of approval is for a maximum of two fiscal years (July 1-June 30).


(f) Upon occurrence of one or more of the specified changes identified in subdivisions 4, 5, 6, 7, 8, 9, 10, or 11 of this section and/or any change to the information specified in section 13075.2(d), an approved provider has 30 calendar days to report the change to the CDE. Failure to report such changes will result in the immediate termination of approval status. 
NOTE: Authority cited: Sections 12001 and 33031, Education Code. Reference: 20 U.S.C. Section 6316.

§ 13075.3. Submission of an Annual End-of-Fiscal Year SES Accountability Report and Retention of Records by Approved Providers.


(a) Approved providers must submit an annual SES accountability end-of-fiscal-year report to CDE by October 1 September 1 each year disclosing the following:


(1) Name(s) and number(s) of school(s) and LEA(s) served;.


(2) Total number of student(s) assigned by each LEA;.

(3)(2) Total number of student(s) served by grade level(s);.

(4)(3) Location(s) where services were provided;.

(5)(4) Data for individual student(s) served, with student identifying information redacted, as follows:


(A) Beginning and ending dates of service;


(B) Instructional delivery methods (e.g., online, individualized or small group);


(C) Subject area (i.e. English language arts, and/or mathematics, and/or science);


(D) Beginning and ending scores on a national, state, district or other assessments that may be prescribed by the SBE pursuant to section 13075.1(b)(1), in English language arts, and/or mathematics, and/or science. The assessments used for this purpose must be developed in accordance with the standards for validity and reliability as set forth in The Standards for Educational and Psychological Testing (1999);. 


(5) Fiscal and expenditure information; and


(6) Written documentation of any changes that has occurred during the year of reporting as outlined in numbers 4, 5, 6, 7 or 8 of section 13075.2(c).


(6)(7) The number of students served online, with one-on-one individualized tutoring, or in a small group setting; and


(7)(8) Computer equipment and technology made available during, and solely for, tutoring services to the student served.;

(b) These records to support the Aannual end-of-fiscal-year SES Accountability Rreport, including, but not limited to, SLPs, progress reports, and student attendance must be retained for three years after submission of the report. 

NOTE: Authority cited: Sections 12001 and 33031, Education Code. Reference: 20 U.S.C. Section 6316.

§13075.4. Termination as an Approved Provider.


(a) An approved provider that is an LEA local educational agency or school identified for program improvement PI or corrective action under 20 U.S.C. sSection 6316 1116(b)(1) and 1116(c)(3) of NCLB during its term of approval is automatically terminated as an approved provider by operation of law.


(b) An approved provider that is debarred from any federally-funded contracts in California or in any other state within the United States will be automatically and immediately terminated by the SBE of its approval status.

(c)(b) After notice and opportunity to be heard, the SBE may immediately terminate the approval status of an approved provider's status as an approved provider may be terminated by the SBE for cause including but not limited to any of the following reasons:


(1) The approved provider has failed to provide information requested by the CDE to allow the CDE to monitor and evaluate the program;


(2) The approved provider has failed to monitor and evaluate the progress of student(s) receiving services;


(3) The approved provider has failed to meet the contractual terms with more than one LEA during the same fiscal year, including withdrawing from offering program services to student(s);


(4) The approved provider has failed to provide full program services to the majority of the students assigned to them by LEAs; 


(5) Of those students who completed the approved provider’s full program, the approved provider has failed to conduct a pre- and a post-test of at least 95 percent of those students;


(6)(3) The approved provider has failed to contribute to increasing the academic proficiency in English language arts, and/or mathematics, and/or science for two consecutive years for a majority of students served completing the approved provider’s full program, as demonstrated by student scores on national, state, district or other assessments that may be prescribed by the SBE in English language arts, or mathematics, and/or science for grades 2-11 and by teacher recommendations for grades K-1 and grade 12. These assessments must be developed in accordance with the standards for validity and reliability as set forth in The Standards for Educational and Psychological Testing (1999).;

(7)(4) The approved provider has failed to meet applicable federal, state and local health, safety, or civil rights laws;


(8)(5) The approved provider has failed to meet the requirements of 4, 5, 6, 7, or 8, 9, 10, and/or 11 under section 13075.2(c); 


(9)(6) The approved provider has failed to meet the reporting requirements under this section 13075.3;. or

(10) The approved provider subcontracts for SES with an entity or in a manner not identified in the provider’s application, pursuant to section 13075.2(d).

(c)(d) An approved provider may relinquish its approval by notifying the CDE in writing.

NOTE: Authority cited: Sections 12001 and 33031, Education Code. Reference: 20 U.S.C. Section 6316.

§ 13075.5. SES Implementation.


This subchapter shall apply to LEAs, approved providers, and parent(s) or guardian(s) as indicated:


(a) LEAs must prevent conflicts of interests by requiring its employees to disclose any relationship with an approved provider that has a contract with the LEA that employs them.


(b) In order to avoid conflicts of interests or the appearance of impartiality, employees of an LEA who have disclosed, pursuant to this section, a relationship with an approved provider, may not engage in any recruiting activities, distribute or collect enrollment forms, or otherwise promote or encourage the students of the LEA with whom they have direct contact to enroll in the approved provider’s program with whom they have a relationship.

(c) LEAs must ensure that an SLP is developed for each student receiving SES.


(1) The LEA may request but not require that an approved provider develop the SLP on behalf of the LEA for each student served by the approved provider as indicated in the agreement with the LEA, if the LEA makes available the following to the approved provider:

(A) Pertinent student academic achievement data; and


(B) Other technical assistance that will facilitate the development of the plan.


(2) The LEA maintains the responsibility to review and approve each SLP developed by the approved provider to ensure that the SLP is developed in consultation with parent(s) or guardian(s) and contains all required information. 


(d) An approved provider may promote its program and provide information about the availability of SES directly to parent(s) or guardian(s), but may not sign up student(s) without permission of the LEA.
NOTE: Authority cited: Section 12001 and 33031, Education Code. Reference: Section 33031, Education Code; 20 U.S.C. Section 6316.
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