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CALIFORNIA STATE BOARD OF EDUCATION
March 2009 AGENDA
 FORMCHECKBOX 
 Specific Waiver

	SUBJECT

Request by Solano County Office of Education under the authority of California Education Code Section 56101 and California Code of Regulations, Title 5, Section 3100 to waive Education Code Section 56362(c), allowing the caseload of the resource specialist to exceed the maximum caseload of 28 by no more than 4 students (32 maximum). Fred Giordano assigned at Solano County Juvenile Detention Facility.
Waiver Number: 5-1-2009
	 FORMCHECKBOX 
   Action
 FORMCHECKBOX 
   Consent


	RECOMMENDATION


 FORMCHECKBOX 
  Approval    FORMCHECKBOX 
 Approval with conditions   FORMCHECKBOX 
  Denial 

This resource specialist has been worked in violation of Education Code (EC) 56361(c) and California Code of Regulations, Title 5, (5 CCR) Section 3100(c)(2), the statutory caseload maximum for a resource specialist teacher, even with an approved waiver.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


California Education Code (EC) Section 56101 allows the State Board of Education (SBE) to waive any provision of EC or regulation if the waiver is necessary or beneficial to the pupil’s individualized education program (IEP). 5 CCR Section 3100 specifically allows the SBE to approve waivers of resource specialists providing special education services to allow them to exceed the maximum caseload of 28 students by no more than 4 students. However, there are specific requirements in these regulations, which must be met for approval, and if these requirements are not met, the waiver must be denied. The SBE receives about a dozen waivers of this type each year and 90 percent are approved.

	SUMMARY OF KEY ISSUES


A resource specialist is a credentialed teacher who provides instruction and services to children with IEPs that are with regular education teachers for the majority of the school day. The resource specialist coordinates special education services with the regular school programs for their students.

Fred Giordano is a resource specialist with permanent status employed by the Solano COE currently assigned to the Solano County Juvenile Detention Facility. Mr. Giordano worked over caseload in the previous school year. 5 CCR Section 3100(c)(3) states that 
	SUMMARY OF KEY ISSUES (Cont.)


a waiver can not result in the same resource specialist having a caseload in excess of the statutory maximum for more than two school years. Although a waiver was not 

requested last year, Mr. Giordano has stated that he was worked over caseload last year, even without a waiver. If approved this waiver would place the condition set forth that Mr. Giordano would not be allowed to work over caseload in the next school year.
According to Mr. Giordano, the Solano County Juvenile Detention Facility’s special education student population fluctuates greatly, serving 18 – 38 students during any given day of each month. The Solano County Office of Education (COE) acknowledges that it is possible for Mr. Giordano’s caseload to be 38 students on a given day and then 10 students the next, but his average is 21 students per month. Over the beginning of this year, Mr. Giordano’s caseload was over the maximum allowed by law 16 out of 36 days. All except two of those days exceeded the maximum number allowed, even with an approved waiver. Solano COE is hesitant to hire additional staff due to the population fluctuations and a concern that ongoing caseloads will not consistently warrant an additional position. 

Although there was no data available for the previous school year, this resource specialist indicated he was worked over caseload at some time in every month of the year. Solano COE did not even apply for a caseload waiver in either 2007 or 2008.
While Mr. Giordano agrees with the waiver and the union supports the waiver, the conditions set forth by 5 CCR Section 3100 have not been met. 5 CCR Section 3100(c)(2) would only allow an increase of four students, for a maximum caseload of 32 students. The Solano County Juvenile detention facility’s special education student population is said to fluctuate between 18-38 students. 
The Solano COE verified that Mr. Giordano’s caseload this year already has exceeded the statutory maximum allowed even there had been an approved waiver in 13 out of 16 instances this year already when the caseload was over 28.

	Date
	Caseload
	Max with Waiver
	Date 
	Caseload
	

	10/28/08
	33
	32
	11/13/08
	35
	32

	10/29/08
	34
	32
	11/14/08
	35
	32

	10/30/08
	36
	32
	11/17/08
	35
	32

	10/31/08
	38
	32
	11/19/08
	34
	32

	11/04/08
	35
	32
	12/03/08
	32*
	32

	11/05/08
	33
	32
	12/04/08
	34
	32

	11/06/08
	35
	32
	12/05/08
	31*
	32

	11/07/08
	35
	32
	1/23/09
	29*
	32

	*  Three days that would have been legal but no approved waiver was in place


Even with a proposed waiver, Mr. Giordano’s caseload exceeded the maximum statutory caseload allowed by 5 CCR Section 3100(c)(2) in 13 of 16 instances, out of a total of 36 possible days. Interestingly, this data shows that although the waiver request from Solano COE asks for the waiver to start in December 1, 2008, the COE was 
	SUMMARY OF KEY ISSUES (Cont.)


clearly out of compliance before that date, and the teacher was serving more pupils that 

even allowed under an approved waiver, had one been requested and approved. 
The department feels that since all conditions set forth by 5 CCR Section 3100(c) have not been met, the waiver must be denied. 
Demographic Information: ​The Solano County Juvenile Detention Facility has a maximum capacity of 128 people. Mr. Giordano confirmed the facility serves between 18-38 special education students each month. The facility is located in the city of Fairfield, in Solano County.
Authority for Waiver: EC Section 56101 and 5 CCR Section 3100
Period of request: December 1, 2008, to June 30, 2009
Local board approval date(s): December 8, 2008
Bargaining unit(s) consulted on date(s): January 15, 2009  
Name of bargaining unit(s)/representative(s): Adriana Brignone-Forshey
Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose

Comments (if appropriate): Ms. Brignone-Forshey stated that approximately one-third of the Solano County Juvenile Detention Facility’s populations consists of special education students, with and without individualized education plans. She supports this waiver request.
	FISCAL ANALYSIS (AS APPROPRIATE)


If the waiver is denied, the Solano COE will have to hire additional staff to meet the needs of the fluctuating student population.
	ATTACHMENT(S)


Attachment 1: Specific Waiver Request (4 pages). (This attachment is not available for Web viewing. A printed copy is available in the SBE Office or the Waiver Office.)
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