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CALIFORNIA STATE BOARD OF EDUCATION
MAY 2009 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Bellflower Unified School District to waive California Education Code sections 35179 and 51242, to allow students who participate in school-sponsored interscholastic non-athletic programs to be exempt from attending physical education courses.
Waiver Number: 27-2-2009
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent


	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education (CDE) recommends that the State Board of Education (SBE) deny the waiver request pursuant to California Education Code (EC) Section 33051(a)(1); the educational needs of the pupils are not adequately addressed.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


A waiver request of this type has not been considered previously by the State Board of Education (SBE).
	SUMMARY OF KEY ISSUES


Bellflower Unified School District (USD) seeks a waiver for the purpose of expanding the district’s authority over interscholastic programs by allowing the district to consider site requests to exempt pupils who participate in the school-sponsored interscholastic Junior Reserve Officer Training Corps (JROTC) program from attending courses in physical education. Bellflower USD reports that its JROTC instructional program meets the rigor and scope of physical education as defined in statute. Its JROTC courses have and continue to be taught by JROTC instructors who have a designated subject’s credential, exclusive to JROTC, and no underlying single subject credential. In 2007 EC Section 33352 was amended to require the CDE to monitor the extent to which a district provided physical education courses that were taught by appropriately credentialed teachers. Bellflower USD interpreted this provision of law to require their JROTC instructors to hold a single subject physical education credential. The designated subject’s credential does not allow for a JROTC instructor to obtain a single subject physical education credential by proving subject matter competency in physical education. Bellflower USD cites this as a significant impediment and the reason it is no longer able to offer physical education credit for participation in its JROTC program.
	SUMMARY OF KEY ISSUES (Cont.)


The absence of physical education credit has, in turn, resulted in a fifty percent decline in the overall enrollment in Bellflower USD’s JROTC program. This decline led the Department of the Air Force to place BUSD’s JROTC program on probation with the possibility of closure.
In an effort to maintain its JROTC program, Bellflower USD seeks to strike the word “athletic” from EC sections 35179 and 51242. 
First, Bellflower USD seeks a waiver for EC Section 51242 by which the word “athletic” would be stricken. This section permits the governing board of a school district to exempt a high school pupil “from attending courses of physical education if the pupil is engaged in a regular school-sponsored athletic program.” Such a waiver would allow Bellflower USD to exempt a pupil from attending physical education courses and thereby eliminate Bellflower USD’s requirement for the JROTC instructors to hold a single subject physical education credential. This wavier would also permit the district to exempt a pupil participating in any type of interscholastic program from physical education courses. Such interscholastic programs could include those with no physical activity such as Speech and Debate, Chess Club, or Poetry Out Loud. This waiver would potentially allow a pupil to successfully complete their high school career and meet the applicable graduation requirements without ever participating in a course requiring any physical activity. While Bellflower USD speaks to applying this flexibility only to JROTC, there is nothing that limits it applicability to only JROTC and conceivably, any interscholastic program, regardless of whether it required physical activity, could be the basis for an exemption.
EC Section 35179 speaks to interscholastic activities, their governance, their control and allowable consortia between the participating districts. Most relevant to this waiver, EC Section 35179(f) defines interscholastic athletics. Bellflower USD also seeks a waiver of this section by striking the word “athletic” throughout. The CDE recommends denial of this waiver for three reasons: 1) the proposed waiver would have no significant impact as the EC is already permissive and school boards are already permitted to engage in the activities described in 35179 for non-athletic programs; 2) if the waiver for EC Section 51242 is granted the conditions and definitions in EC Section 35179 that previously would have governed the application of the exemption are not relevant as 35179 applies only to athletic activities; and 3) if the waiver for EC Section 51242 is denied, this waiver is rendered moot as its ability to address the issues raised by BUSD’s waiver request is contingent upon the application of these definitions to the reading of EC Section 51242 sought in this waiver.
The department recommends that the SBE deny this waiver request because its approval would not adequately address the educational needs of pupils within the meaning of EC Section 33051(a)(1). In addition, if approved, this waiver would become permanent under EC Section 33051(b).
Demographic Information: Bellflower USD has a student population of 14,653 and is located in an urban area located in Los Angeles County. 
Authority for Waiver: EC Section 33050
Period of request: July 1, 2008, through June 30, 2011
(Note: If approved, waiver will become permanent under 33051(b)
Local board approval date(s): December 11, 2008
Public hearing held on date(s): December 11, 2008
Bargaining unit(s) consulted on date(s): 
Bellflower Education Association (BEA) - December 29, 2008 
California School Employee Association (CSEA) - January 2, 2009
Name of bargaining unit/representative(s) consulted: 
BEA - Nedra D’Ambrosio, President 
CSEA - Diane St. Clair, President
Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose

Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify) Posted at district office 
Advisory committee(s) consulted: Schoolsite Council: Bellflower and Mayfair; District Advisory Committee and District English Learner Advisory Committee
Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:
Date(s) consulted: December 09, 10, and 11, 2008
	FISCAL ANALYSIS (AS APPROPRIATE)


There is no statewide fiscal impact of waiver approval.
	ATTACHMENT(S)


Attachment 1: General Waiver Request (8 pages). (This attachment is not available for



  Web viewing. A printed copy is available in the SBE Office or the Waiver



  Office.)
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