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	SUBJECT

State Charter School Petitioner Notification Requirements - Approve Commencement of the Rulemaking Process for Amendments to California Code of Regulations, Title 5, Sections 11967.6 and 11967.6.1.
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) take the following action:
· Approve the Notice of Proposed Rulemaking;
· Approve the Initial Statement of Reasons;
· Approve the proposed regulations; and
· Direct the CDE to commence the rulemaking process.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


Existing regulations were adopted by the SBE at its November 2004 meeting. At its July 2009 meeting, the SBE directed the CDE to develop and amend regulations pertaining to California Education Code (EC) Section 47605.8.

	SUMMARY OF KEY ISSUES


EC Section 47605.8 authorizes the SBE to review and approve charter schools of statewide interest that propose to operate at multiple sites. These schools are referred to as statewide benefit charter schools. These amendments amend California Code of Regulations (CCR), Title 5, sections 11967.6 and 11967.6.1 which make specific the provisions of EC Section 47605.8, as amended by SB 20 (Torlakson) (2007). Additionally, these amendments address a lack of clarity within certain provisions of existing regulations.
Specifically, these amendments accomplish the following:

· Make clear that the identification of additional sites under a statewide benefit charter may be specified in the plan submitted to the SBE for approval with the
	SUMMARY OF KEY ISSUES (Cont.)


original charter petition or in an amended plan, which must similarly be submitted to the SBE for approval.

· Requires a copy of a petition for a statewide benefit charter school be submitted to the county superintendent of schools of each county where the petitioner proposes to operate at the same time the petition is submitted to the SBE.

· Requires the petitioner of a statewide benefit charter to provide written notice to the governing board of each school district in which the statewide benefit charter proposes to locate, at least 120 calendar days prior to the commencement of instruction.

· If a statewide benefit charter amends its plan after the SBE has approved the original petition, a copy of the proposed amendment(s) must be provided to the county superintendent of schools of each county where the charter school proposes to operate new school sites at the same time the amendment(s) is submitted to the SBE.
· If a statewide benefit charter amends its plan after the SBE has approved the original petition, the charter school must provide written notice to the governing board of each school district in which the charter school proposes to locate new school sites at the same time the amendment(s) is submitted to the SBE.
	FISCAL ANALYSIS (AS APPROPRIATE)


The Fiscal Impact Statement is provided as Attachment 4.
	ATTACHMENT(S)


Attachment 1: Notice of Proposed Rulemaking (4 pages)
Attachment 2: Initial Statement of Reasons (4 pages)

Attachment 3: Proposed regulations (5 pages)

Attachment 4: The Fiscal Impact Statement (4 Pages) (This attachment is not available 
for Web viewing. A printed copy is available in the State Board of Education Office.)
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NOTICE OF PROPOSED RULEMAKING
AMENDMENT TO CALIFORNIA CODE OF REGULATIONS, TITLE 5 

REGARDING PETITON, AMENDMENT AND NOTIFICATION REQUIREMENTS FOR STATEWIDE BENEFIT CHARTER SCHOOLS
 [Notice published December 4, 2009]

NOTICE IS HEREBY GIVEN that the State Board of Education (SBE) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

PUBLIC HEARING
California Department of Education (CDE) staff, on behalf of the SBE, will hold a public hearing beginning at 9:00 a.m. on January 20, 2010, at 1430 N Street, Room 1801, Sacramento, California. The room is wheelchair accessible. At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest. The SBE requests, but does not require, that persons who make oral comments at the hearing also submit a written summary of their statements. No oral statements will be accepted subsequent to this public hearing.

WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to:  
Debra Strain, Regulations Coordinator

LEGAL DIVISION

California Department of Education 
1430 N Street, Room 5319

Sacramento, California  95814

Comments may also be submitted by facsimile (FAX) at 916-319-0155 or by e-mail to regcomments@cde.ca.gov. Comments must be received by the Regulations Coordinator prior to 5:00 p.m. on January 20, 2010.
Notice of Proposed Rulemaking – Statewide Benefit

November, 2009
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AVAILABILITY OF CHANGED OR MODIFIED TEXT
Following the public hearing and considering all timely and relevant comments received, the SBE may adopt the proposed regulations substantially as described in this Notice or may modify the proposed regulations if the modifications are sufficiently related to the original text. With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony at the public hearing, or who have requested notification of any changes to the proposal.
AUTHORITY AND REFERENCE
Authority:  Sections 33031 and 47605.8, Education Code.

Reference:  Sections 47605 and 47605.8, Education Code.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Education Code (EC) section 47605.8 authorizes the State Board of Education (SBE) to review and approve charter schools of statewide interest that propose to operate at multiple sites. These schools are referred to as statewide benefit charter schools. 
Existing regulations require that a statewide benefit charter school’s petition incorporate a plan that provides for initial commencement of instruction in at least two schools, which shall be in at least two different school districts or two different counties. The proposed amendments make clear that the identification of additional sites may be specified in the plan submitted with the charter petition, or provided as an amendment which must similarly be submitted to the SBE for approval. 

EC section 47605.8 requires that county superintendent(s) and the governing board of each school district in which the statewide benefit charter school petitioner proposes to operate be notified. California Code of Regulations (CCR), title 5, section 11967.6.1 provides a notification process, but does not clearly specify a timeline for such notification or clearly identify how it may be different for the initial schools and sites added in subsequent years. These regulations add 5 CCR section 11967.6.1 to clarify the process a statewide benefit charter school petitioner must follow to notify the appropriate county superintendent(s) and governing boards of each school district in which a school under a statewide benefit charter proposes to locate.  
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DISCLOSURES REGARDING THE PROPOSED REGULATION

The SBE has made the following initial determinations:

Mandate on local agencies or school districts:  TBD
Cost or savings to state agencies:  TBD
Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of division 4 of the Government Code: TBD
Other non-discretionary cost or savings imposed on local educational agencies:  TBD
Cost or savings in federal funding to the state:  TBD
Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states:  TBD
Cost impacts on a representative private person or businesses:  The SBE is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.

Adoption of these regulations will not 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.

Effect on housing costs:  TBD
Effect on small businesses:  The proposed amendments to the regulations do not affect small businesses because the regulations apply only to school districts and not to business practices.

CONSIDERATION OF ALTERNATIVES
The SBE must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SBE, would be more effective in carrying out the purpose for which the action is proposed, or would be as effective and less burdensome to affected private persons than the proposed action.

The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.
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CONTACT PERSONS
Inquiries concerning the content of this regulation may be directed to:

Kathy Clark, Education Programs Consultant

Charter Schools Division 

California Department of Education

1430 N Street, Suite 5401
Sacramento, CA  95814

Telephone:  916-319-0233

E-mail: kclark@cde.ca.gov 

Inquiries concerning the regulatory process may be directed to the Regulations Coordinator or Connie Diaz, Regulations Analyst, at 916-319-0860. 

INITIAL STATEMENT OF REASONS AND INFORMATION

The SBE has prepared an initial statement of reasons for the proposed regulation and has available all the information upon which the proposal is based.
TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regulation and of the initial statement of reasons, and all of the information upon which the proposal is based, may be obtained upon request from the Regulations Coordinator. These documents may also be viewed and downloaded from the CDE’s Web site at http://www.cde.ca.gov/re/lr/rr. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator. 

You may obtain a copy of the final statement of reasons once it has been prepared, by making a written request to the Regulations Coordinator.
Notice of Proposed Rulemaking – Statewide Benefit

November, 2009
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REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Kathy Clark, Charter Schools Division, 1430 N Street, Suite 5401, Sacramento, CA, 95814; telephone, 916-319-0233; fax, 916-322-1465. It is recommended that assistance be requested at least two weeks prior to the hearing.

INITIAL STATEMENT OF REASONS

Notification Requirements for Statewide Benefit Charter Schools 
INTRODUCTION

Education Code (EC) section 47605.8 authorizes the State Board of Education (SBE) to review and approve charter schools of statewide interest that propose to operate at multiple sites. These schools are referred to as statewide benefit charter schools. 
Existing regulations require that a statewide benefit charter school’s petition incorporate a plan that provides for initial commencement of instruction in at least two schools, which shall be in at least two different school districts or two different counties. The proposed amendments make clear that the identification of additional sites may be specified in the plan submitted with the charter petition, or provided as an amendment which must similarly be submitted to the SBE for approval. 

EC section 47605.8 requires that county superintendent(s) and the governing board of each school district in which the statewide benefit charter school petitioner proposes to operate to be notified. California Code of Regulations (CCR), title 5, section 11967.6(a) provides a notification process, but does not clearly specify a timeline for such notification or clearly identify how it may be different for the initial schools and sites added in subsequent years. These regulations establish 5 CCR section 11967.6.1 to clarify the process a statewide benefit charter school petitioner must follow to notify the appropriate county superintendent(s) and governing boards of each school district in which a school under a statewide benefit charter proposes to locate.  

General changes were made to the regulations to include punctuation, grammatical edits, and renumbering and/or relettering to reflect deletions or additions.

SPECIFIC PURPOSE OF EACH SECTION – GOVERNMENT CODE SECTION 11346.2(b)(1)

The specific purpose of each amendment, and the rationale for the determination that each amendment is reasonably necessary to carry out the purpose for which it is proposed, together with a description of the public problem, administrative requirement or other condition or circumstance that each amendment is intended to address, is as follows:
Proposed ​​​​section ​​​​​​​11967.6 – the subdivision title is amended to include the words “and Amendments.” This is necessary to ensure the public understands the scope of these regulations.

Proposed ​​​​section ​​​​​​​11967.6(a)(6) is amended to correct a past typographical error. The phrase has been corrected to read “individualized” education program instead of “individual” education program.  

Proposed ​​​​section ​​​​​​​11967.6(a)(8) is amended to make clear that the summary of the public meeting shall be presented to the State Board of Education (SBE). This is necessary to clarify the means by which the requirement of the publically noticed meeting may be satisfied.
Proposed ​​​​section ​​​​​​​11967.6(a)(10) is deleted and renumbered. This is necessary because the requirements of this subdivision were interpreted differently by various parties and the requirements of this subdivision are now addressed in greater detail by adding a new section 11967.6.1.  

Proposed ​​​​section ​​​​​​​11967.6(a)(12) is amended to specify that the plan for operations of the statewide benefit charter school shall be part of the petition as initially approved by the SBE, or as an amendment to the initial plan, which also requires SBE approval. This is necessary to insure that both the initial plan and any amendment to the initial plan are approved by the SBE. This detail was not clearly stated in the previous regulations.

Proposed ​​​​section ​​​​​​​11967.6(a)(13) is amended to clarify that the list of each school that will be operated by the statewide benefit charter school is either part of the petition as initially approved by the SBE or as an amendment to the plan which also requires SBE approval. If the list is submitted for SBE approval as an amendment to the plan, it must be submitted to the SBE for approval prior to March 15 of the calendar year in which the charter school proposes to operate a new site. This is necessary to establish a relevant date (prior to March 15) for amendments to the plan that result in opening any school that was not identified in the original plan. Establishing this date supports further regulatory language contained in proposed section ​​​​​​​11967.6.1 related to notification to the county superintendent of schools of each county and school districts where the petitioner proposes to locate a school site. 

Proposed ​​​​section ​​​​​​​11967.6.1 is added to provide greater detail and clarity for the notification process statewide benefit charter schools must follow for informing the county superintendent(s) and the governing board(s) of school district(s) affected by the opening of a statewide benefit charter school. This is necessary because the wording of the previous section, 11967.6(a)(10), lacked clarity and differentiation between the notification process followed under a new petition process and that of an amended petition process for a change in the location(s) of a school opening under the plan. This led to confusion in the field and inconsistent notification follow-through to county superintendent(s) and the governing board(s) of school district(s).
Proposed section ​​​​​​​11967.6.1(a)(1) is added to require the petitioner to submit a copy of the petition, for notification purposes, to the county superintendent of schools of each county where the petitioner proposes to locate. This is necessary to ensure statewide benefit charter schools provide adequate notification to the appropriate county superintendents so that the superintendent is aware of new schools opening in the county and may plan accordingly or inform interested parties as appropriate.

Proposed section 11967.6.1(a)(2) is added to require the petitioner to submit a written assurance to the SBE that a copy of the petition has been provided to the appropriate county superintendent(s). This is necessary to ensure statewide benefit charter schools provide adequate notification to the appropriate county superintendents and allows the SBE to move forward on the proposal with the assurance that the counties are aware of the proposal.

Proposed section 11967.6.1(b)(1) is added to require the petitioner to provide written notice to the governing board of each school district where it plans to locate a site at least 120 days prior to the commencement of instruction, at that site. This is necessary to ensure that statewide benefit charter schools provide adequate notification to school districts so the governing board may plan for the impact caused by the charter school opening in the district.

Proposed section 11967.6.1(b)(2) is added to require the petitioner to submit a written assurance to the SBE that a written notice has been provided to the governing board of each school district where the petitioner plans to locate a site. This is necessary to ensure statewide benefit charter schools provide adequate notification to school districts and allows the SBE to move forward on the proposal with the assurance that the school districts are aware of the proposal.

Proposed section 11967.6.1(c)(1) is added to require the charter school to submit an identical copy of the proposed amendment(s) to each county superintendent of schools and a written notice to the governing board of each school district where the charter school proposes to locate new school site by the amendment. This is necessary to ensure statewide benefit charter schools provide adequate notification to the appropriate county superintendents and governing boards of school districts so they may plan accordingly in relation to the impact of the charter school opening if it is approved by the SBE.

Proposed section 11967.6.1(c)(2) is added to require the charter school submit a written assurance to the SBE that a copy of the proposed amendment(s) has been provided to each county superintendent of schools and a written notice has been provided to the governing board of each school district where the charter school proposes to locate new school sites. This is necessary to ensure statewide benefit charter schools provide adequate notification to each county superintendent of schools and the governing board of each school district where the charter school proposes to locate new school sites and allows the SBE to move forward on the proposal with the assurance that the counties and school districts are aware of the proposal.

OTHER REQUIRED SHOWINGS – GOV. CODE SECTION 11346.2(b)(2)-(4)

Studies, Reports or Documents Relied Upon – Gov. Code section 11346.2(b)(2):

The SBE did not rely upon any technical, theoretical or empirical studies, reports or documents in proposing the adoption of this regulation.

Reasonable Alternatives Considered Or Agency’s Reasons For Rejecting Those Alternatives – Gov. Code section 11346.2(b)(3)(A):

No other alternatives were presented to or considered by the SBE. 

Reasonable Alternatives That Would Lessen The Impact On Small Businesses – Gov. Code section 11346.2(b)(3)(B):

The SBE has not identified any alternatives that would lessen any adverse impact on small business.

Evidence Relied Upon To Support the Initial Determination That the Regulation Will Not Have A Significant Adverse Economic Impact on Business – Gov. Code section 11346.2(b)(4):

The proposed regulations would not have a significant adverse economic impact on any business because the regulations only apply to charter schools and their granting agencies (school district governing boards, county boards of education, and the SBE).

10-07-09 [California Department of Education]
· The State Board of Education has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined; text proposed to be deleted is displayed in strikeout. 
Title 5.  EDUCATION

Division 1.  California Department of Education

Chapter 11.  Special Programs

Subchapter 19.  Charter Schools
Article 2. General Provisions
§ 11967.6. Submission of Statewide Benefit Charter School Petitions and Amendments to the State Board of Education.


(a) A petition to establish a statewide benefit charter school pursuant to Education Code section 47605.8 shall:


(1) Comply with all statutory requirements otherwise applicable to charter schools, except those relating to geographic and site limitations (See Education Code section 47605.8).

(2) If applicable, comply with all requirements of law relative to the provision of independent study.


(A) A charter that does not expressly provide for independent study shall not be interpreted as allowing independent study beyond that which is incidental and required to address the temporary needs of particular students.


(B) If the independent study (nonclassroom-based instruction) exceeds the percentage specified in Education Code section 47612.5, it shall be funded only in keeping with a determination of funding approved pursuant to Education Code section 47634.2.


(3) Describe how an annual independent audit of the statewide benefit charter school will be conducted in keeping with applicable statute and regulation and indicate how the statewide benefit charter school’s individual schools will be appropriately included in the audit process. 


(4) Incorporate a plan that provides for initial commencement of instruction in at least two schools, which shall be in at least two different school districts or two different counties. The plan for instruction shall describe how the instructional services will provide a statewide benefit, as specified in section 11967.6(b) that cannot be provided by a charter school operating in only one school district, or only in one county. Existing charter schools previously approved by a charter authorizer may not be included in a petition to establish a statewide benefit charter school. 


(5) Include an assurance that the instructional services for similar student populations described in the charter will be essentially similar at each school and, thus, that each pupil’s educational experience will be reasonably the same with regard to instructional methods, instructional materials, staffing configuration, personnel requirements, course offerings, and class schedules.


(6) Describe how the statewide benefit charter school will participate as a member of a special education local plan area, and ensure a coordinated structure for the provision of necessary programs and services specific to students with individualized education Individual Education Pprograms (IEPs).


(7) Demonstrate success in operating charter schools previously approved in California as evidenced by improved pupil academic performance and annual financial audits with no audit findings or exceptions. Data that shall be considered in determining the likelihood of a charter operator to successfully operate a statewide benefit charter school include, but are not limited to, a statewide or similar schools ranking of 8 or higher on the Academic Performance Index, evidence of having met growth targets over time, and other alternative indicators of success as defined in the alternative accountability system pursuant to subdivision (h) of Education Code section 52052.


(8) Describe how local community input for each school included in the plan was solicited (or will be solicited). Satisfaction of this paragraph shall involve the holding of at least one publicly noticed meeting for each school, with a summary of the input received at the meeting(s) being provided to the State Board of Education (SBE).


(9) Contain sufficient signatures either of parents, guardians, or of teachers in keeping with Education Code section 47605(a)(1) for each school proposed in the first year. 

(10) Include an assurance that the school district and county superintendents where each school will be located will be notified at least 120 days prior to commencement of instruction.

(11) Address all charter elements specified in Education Code section 47605 adapted appropriately for application at the statewide level.


(11)(12) Contain or address any provisions or conditions specified by the State Board of Education SBE at the time of charter approval.


(12)(13) Contain a plan for operations of the statewide benefit charter school that describes the distinction between centralized and individual school level responsibilities and includes a staffing plan to implement the activities at the designated level. This plan shall be a part of the petition as initially approved by the SBE, or may be submitted as an amendment to the initial plan, which also requires SBE approval. The plan shall address statewide benefit charter school operations including, but not limited to:


(A) Academic program,


(B) Facilities and school operations,


(C) Legal and programmatic compliance,


(D) Financial administration,


(E) Governance, and


(F) Decision-making authority.


(13)(14) Provide a list of that includes each school that will be operated by the statewide benefit charter school proposes to operate. This list shall be a part of the petition as initially approved by the SBE, or may be submitted as an amendment to the initial plan. If this list is submitted for SBE approval as an amendment, the charter school must submit the amendment to the SBE prior to March 15 of the calendar year in which the charter school proposes to commence operations at the new school site(s) identified in the amendment which also requires SBE approval. This list shall that includes:


(A) A timeline for the commencement of instruction at each school. Commencement of instruction must begin during the term of the charter.


(B) The general location of each school and the school district and county in which each school is to be located.


(C) A description of the potential facilities to be used at each school.


(D) The approximate number of pupils that can safely be accommodated by each school facility.

(b) “Instructional services of a statewide benefit”, as referenced in Education Code section 47605.8(b), shall include, but not be limited to, the following factors:


(1) Unique factors and circumstances related to the statewide benefit charter school’s educational program that can only be accomplished as a statewide benefit charter and not as a single district- or single county-authorized charter, including specific benefits to each of the following:


(A) The pupils who would attend the statewide benefit charter school,


(B) The communities (including the school districts and the counties) in which the individual schools would be located (e.g., in terms of pupil demographics and performance),


(C) The state, to the extent applicable, and


(D) The statewide benefit charter school itself (e.g., in fund raising, community partnerships, or relationships with institutions of higher education).


(2) Neither an administrative benefit to a charter operator, nor a desire by a charter operator to provide services in more than one district and county, shall be considered sufficient in and of itself to constitute a statewide benefit.


(c) A statewide benefit charter school, regardless of the number of individual schools, is treated as a school district for all purposes, including but not limited to, compliance monitoring, data reporting and collection, student performance data, oversight, and apportionments. For purposes of compliance monitoring and oversight, the State Board SBE, in its review, will look at each individual school’s independent progress in meeting federal and state growth targets.


(d) Following its submission, a petition to establish a statewide benefit charter school may be modified or new schools added that were not included in the original petition only with the approval of the State Board of Education SBE.


(e) Each statewide benefit charter school shall provide an annual report to the State Board of Education SBE reflecting student achievement data, performance benchmarks, and other pertinent data supporting stated charter goals.

NOTE: Authority cited: Section 33031 and 47605.8, Education Code. Reference: Sections 47605, 47605.8, 47612.5 and 47634.2, Education Code.

§ 11967.6.1. Notification of Statewide Benefit Charter School Petitions and Amendments to Counties and School Districts.


(a)(1) Upon submitting a petition for a statewide benefit charter school to the SBE, the petitioner shall submit an identical copy of the petition to the county superintendent of schools of each county where the petitioner proposes to locate a school site.


(2) The petitioner shall, with its original petition, submit a written assurance to the SBE that a copy of the petition has been provided to the appropriate county superintendent(s) of school(s).


(b)(1) Upon submitting a petition for a statewide benefit charter school to the SBE, the petitioner shall provide written notice to the governing board of each school district where the petitioner proposes to locate a school site, at least 120 calendar days prior to commencement of instruction. 


(2) Within 10 calendar days of providing notification to the governing board of each school district, the petitioner shall submit a written assurance to the SBE that a written notice has been provided to the governing board of each school district where the petitioner plans to locate a school site.

(c)(1) Upon submitting an amendment to the SBE pursuant to 11967.6(a)(13) the charter school shall submit an identical copy of the proposed amendment(s) to the county superintendent of schools of each county where the charter proposes to locate a new school site and written notice to the governing board of each school district where the charter school proposes to locate a new school site.


(2) The charter school shall, with its amendment to the SBE submit a written assurance to the SBE that a copy of the proposed amendment has been provided to the appropriate county superintendent(s) of schools.

(3) Within 10 calendar days of providing written notification to the governing board of each school district, the charter school shall submit a written assurance to the SBE that written notice has been provided to the governing board of each school district where the charter school proposes to locate a new school site.
NOTE: Authority cited: Sections 33031 and 47605.8, Education Code. Reference: Sections 47605 and 47605.8, Education Code.

10-07-09 [California Department of Education]
