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	SUBJECT

No Child Left Behind Act of 2001: Request for Waivers Under Title I, Part A Section 9401 of the Elementary and Secondary Education Act.
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) authorize the CDE, on behalf of the CDE and SBE, to submit to the U.S. Department of Education (ED) a request for five waivers including the exclusion of Title I, Part A American Recovery and Reinvestment Act (ARRA) funds in “set-aside” calculations and in determining the per-pupil amount for supplemental educational services (SES) under Section 1125A(e) of the Elementary and Secondary Education Act (ESEA), commonly known as the No Child Left Behind (NCLB) Act of 2001. 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


At the July 2009 SBE meeting, the SBE authorized the SBE President, Ted Mitchell, with State Superintendent of Public Instruction, Jack O’Connell, to apply to the ED for waivers of the 14-day notice for public school choice requirement for the 2009-2010 school year, carryover of American Recovery and Reinvestment Act (ARRA) funds, and interested local educational agencies (LEAs) in Program Improvement (PI) to serve as supplemental educational services (SES) providers. These letters will be provided in an Item Addendum.
	SUMMARY OF KEY ISSUES


Background

NCLB requires schools and LEAs that do not make adequate yearly progress in the percentage of students scoring proficient or above on the state’s standards-aligned assessments to be identified for improvement, or PI as it is referred to in California. Once a school is identified for improvement, it must offer all students in the school the opportunity to transfer to a higher performing school in the district, with paid 

	SUMMARY OF KEY ISSUES (Cont.)


transportation. This must be offered every year until the school exits PI. In the second year, and each subsequent year of improvement status, the school must offer SES to certain students who are eligible by virtue of a prescribed low-income status. Any LEA 
with one or more schools in PI must set aside an amount each year equal to 20 percent of the district’s total Title I, Part A, allocation to pay for these two options. 
In addition, the school in improvement status must also reserve ten percent of the school’s Title I, Part A, allocation to address the professional development needs of its principal and teachers. 
When an LEA is identified for PI, it is required to set-aside ten percent of its total Title I, Part A, allocation to meet the professional development needs of all its instructional staff.

Federal law gives statutory authority to the U.S. Secretary of Education to grant certain waivers. LEAs may apply directly to the Secretary for these waivers, or the state education agency (SEA) may apply on behalf of its LEAs. Attachment 1 is a draft of a letter to ED requesting five waivers regarding these requirements and set-asides, including enclosures. Enclosures 1-5 are the individual requests for waiver and Enclosure 6 is California’s adopted Annual Measurable Objectives (AMOs) to support the waiver request. Each request for waiver must include a public notice and any public comment received on the request for waivers. Enclosure 7 will include this SBE item and Enclosure 8 will include public comments, if any.

Waiver to Allow Local Educational Agencies to offer Supplemental Educational Services, in addition to Public School Choice, to Eligible Students in Title I Schools in the First Year of Program Improvement (Attachment 1, Enclosure 1)
Title I schools in their first year of PI may offer SES to eligible children, but federal law does not allow funds expended on SES during that year to be counted toward the 20 percent obligation Instead, LEAs may only count funds spent providing SES to eligible students attending schools in the second year of PI, or those in corrective action or restructuring status, toward the 20 percent obligation. If LEAs were allowed to count services provided to students in schools in the first year of PI, the result could be improved academic achievement for students, as LEAs would have an incentive to offer SES to eligible students one year earlier than the law requires, thereby enabling more students to enroll in SES.
The SEA may apply for a one-year waiver that would allow funds spent by LEAs on SES for eligible students in schools in the first year of PI to count toward their 20 percent set-aside obligation for providing school choice-related transportation services and SES. An SEA that receives this waiver must provide information on all LEAs implementing the waiver to the federal Secretary of Education by the end of the 2009-2010 fiscal year.

	SUMMARY OF KEY ISSUES


Waiver to Allow Exclusion of Title I, Part A ARRA Funds in Determining the 20 Percent Reservation for Local Educational Agencies for Choice-Related Transportation and Supplemental Educational Services (Attachment 1, Enclosure 2) 

Because each LEA’s Title I, Part A allocation for the 2009-2010 school year is being supplemented with Title I Part A ARRA funds, the amount of this 20 percent set-aside will increase substantially this year. LEAs that are allowed to exclude Title I, Part A 
ARRA funds from this calculation will gain flexibility in their use of some of the Title I funding that they would otherwise be obligated to reserve for SES or choice-related 
transportation. Instead, the funding could be used on other allowable Title I, Part A activities that the LEA determines more accurately addresses the particular needs of its students. The LEA will ensure that its schools use the funds freed up by the waiver to address needs identified based on data, such as statewide or formative assessment results. Examples of activities that may be implemented with freed-up funds might include providing additional training to school administrators in leadership and support of student instructional programs, and assisting school staff to analyze and monitor adherence to instructional time and pacing schedules. 

The SEA may apply for a one-year waiver on behalf of all LEAs in the state that would allow LEAs to exclude some or all of the Title I, Part A funds they receive under the ARRA in calculating their 20 percent set-aside for choice-related transportation and SES. The result of this exclusion may be an increase in the quality of instruction for students by providing LEAs greater flexibility in their use of Title I, Part A funding. An SEA that receives this waiver must provide information on all LEAs implementing the waiver to the federal Secretary of Education by the end of the 2009-2010 fiscal year.

Waiver to Allow Exclusion of the ARRA Portion of the 10 Percent Professional Development Requirement for Local Educational Agencies in Program Improvement (Attachment 1, Enclosure 3)
Absent a waiver, the amount of Title I, Part A, funds to be set aside for professional development in 2009-2010 would be based on the LEA’s regular Title I allocation plus the Title I, Part A ARRA funding, which would substantially increase the amount required to be set aside in 2009-2010. The existing basic 10 percent set-aside, which LEAs will not be relieved from setting aside, is often substantial and may be sufficient to meet actual professional development needs. Waiving the requirement to include ARRA funding in calculating the required set-aside amount would provide increased flexibility to LEAs in determining how to spend some ARRA funds and could allow them to target other efforts likely to improve LEA performance. The LEA will ensure that its schools use the funds freed up by the waiver to address needs identified based on data, such as Statewide or formative assessment results. Examples of activities that might be implemented with freed up funds could be the alignment of categorical and general funds to support the LEA plan, and increase the use of technology-based strategies to assist students.

	SUMMARY OF KEY ISSUES (Cont.)


The SEA may apply for a one-year waiver that would allow LEAs to exclude some or all of their Title I, Part A ARRA funding when calculating the 10 percent set-aside requirement for professional development. LEAs implementing this waiver would be able to redirect funding for other LEA improvement needs identified by a review of LEA data. An SEA that receives this type of waiver must provide information on all LEAs implementing the waiver, as well as all LEAs that requested but were denied permission to implement the waiver, to the federal Secretary of Education by the end of the 2009-2010 fiscal year. A comparison of the amount of set-aside with and without ARRA funding in a small, medium, and large LEA follows:

	District
	Number of Students
	Regular Title I Funding
	10 Percent Set- aside for PD
	ARRA Funding for Title I
	10 Percent Set aside for PD
	Combined 10 Percent Set-aside for PD

	Large
	132,000
	$       39,528,523
	$         3,952,852
	$       31,817,241
	$   3,181,724
	$   7,134,576

	Medium
	29,000
	$       10,249,723
	$         1,024,972
	$         6,978,032
	$      697,803
	$   1,722,776

	Small
	3,000
	$            323,622
	$             32,362
	$            171,734
	$        17,173
	$        49,536


Waiver of Portions of the 10 Percent Professional Development Set-aside Requirement for Schools in Program Improvement (Attachment 1, Enclosure 4)
Federal law also requires schools in PI to set aside 10 percent of funding they receive under Title I, Part A, for professional development. Absent a waiver, this calculation would include both regular and ARRA Title I, Part A funding in 2009-2010, thereby substantially increasing the set-aside amount required for these schools. A waiver of portions of the 10 percent set-aside for schools in PI would provide increased local flexibility in determining how some of the school’s Title 1 funding should be allocated to address school needs, and may provide greater opportunity to address the most persistent barriers to improved school performance. The LEA will ensure that its schools use the funds freed up by the waiver to address needs identified based on data, such as statewide or formative assessment results. Examples of activities implemented with freed-up funds might include increasing release time for instructional staff for grade level collaboration meetings, and targeting subgroup California High School Exit Examination intervention activities aimed at closing the achievement gap. 
The SEA may apply for a one-year waiver that would allow schools in PI to use an alternative formula in calculating the required amount of Title 1, Part A funding to be set

aside for professional development. The waiver would not eliminate the federal professional development requirement, but rather provides a formula that effectively factors out the effect that Title I ARRA funding has on the 10 percent set-aside calculation for 2009-2010 at the school level. An SEA that receives this type of waiver must provide information on all LEAs implementing the waiver on behalf of their schools, as well as all LEAs that requested but were denied permission to implement the waiver on behalf of their schools, to the federal Secretary of Education by the end of the 2009-2010 fiscal year.

 SUMMARY OF KEY ISSUES (Cont.)_______________________________________
Waiver to Allow Exclusion of Title I, Part A ARRA Funds in Determining the Per-Pupil Amount for Supplemental Educational Services (Attachment 1, Enclosure 5)

Federal law requires LEAs to make available a specified amount of funding for each student who receives SES services. The amount required to be made available is the lesser of: (1) the actual cost of SES; or (2) the LEA’s Title I, Part A, Subpart 2 allocation, divided by the number of children of families below the poverty level in the LEA. Those LEAs that use the formula described in (2), rather than the actual cost of SES, will likely 
face a much higher per‑pupil amount in 2009-10 because Title 1, Part A ARRA funds will be supplementing the total Title I, Part A allocation. The per-pupil amount does not in itself determine the total amount of funding the LEA must spend on SES services; it only determines how much the LEA must spend for each student receiving SES services. 

The SEA may apply for a one-year waiver that would allow LEAs to exclude some or all of their Title I, Part A ARRA funding from the calculation of the per-pupil amount for 2009-10. The result of this exclusion may be that more students will receive SES services instead of spending more funds on each eligible student. An SEA that receives this type of waiver must provide information on all LEAs implementing the waiver to the federal Secretary of Education by the end of the 2009-10 fiscal year.

If the SEA is granted waivers related to a set-aside requirement or the requirement for the per-pupil amount for SES, interested LEAs must make application to the SEA for a waiver in order to implement it. The SEA must review all applications in order to ensure that the LEA provides all required information and assurances, which is specifically listed in the federal guidance and included in the appropriate waiver requests (Enclosures 3 and 4). An SEA may not deny a request from an LEA to implement the waiver if the LEA’s request includes all of the required information.

	FISCAL ANALYSIS (AS APPROPRIATE)


Any state or local educational agency that does not abide by the mandates or provisions of NCLB is at risk of losing federal funding. 

	ATTACHMENT(S)


Attachment 1: Draft September 17, 2009, Letter to Joseph C. Conaty, Assistant Secretary, Office of Elementary and Secondary Education, Regarding Submission of a Consolidated Request for the Waiver of Five Provisions of Federal Law and Regulations Related to Implementation of Title I, Part A Requirements (13 Pages)

Attachment 2: Standard Criteria for AMOs for 2010-2011 and 2011-2012 AYP (1 Page)

 ATTACHMENT(S) (Cont.)_______________________________________________
Attachment 3: Letters to Joseph C. Conaty, Assistant Secretary, Office of Elementary and Secondary Education, Regarding Submission of Waivers for the 14-day Notice for Public School Choice Requirement for the 2009-10 School Year, Carryover of ARRA Funds, and Interested LEAs in PI to Serve as SES Providers will be provided in an Item Addendum.

	\
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CALIFORNIA STATE BOARD OF EDUCATION

THEODORE R. MITCHELL, President

	916-319-0800
	1430 N Street Sacramento, CA 95814-5901
	916-319-0827


DRAFT September 17, 2009
Joseph C. Conaty, Assistant Secretary 
Office of Elementary and Secondary Education
U.S. Department of Education
400 Maryland Avenue, SW, Suite 3W230
Washington, DC 20202-6100
Dear Assistant Secretary Conaty:
The State of California hereby submits for your consideration a consolidated request for the waiver of five provisions of federal law and regulations related to implementation of Title I, Part A requirements. California requests, on behalf of its local educational agencies (LEAs), the waiver of the following five provisions:

· The provision precluding LEAs from offering Supplemental Educational Services (SES) in addition to public school choice to eligible students in Title I schools in the first year of school improvement. (See Enclosure 1.)

· The requirement that LEAs calculate their 20 percent obligation for public school choice-related transportation and SES based on the LEA’s total FY 2009 Title I, Part A allocation, thereby allowing them to exclude all or part of their FY 2009 Title I, Part A American Recovery and Reinvestment Act (ARRA) allocation. (See Enclosure 2.) 

· The requirement that LEAs calculate their 10 percent obligation for professional development based on the LEA’s total FY 2009 Title I, Part A allocation, thereby allowing them to exclude all or part of their FY 2009 Title I, Part A ARRA allocation. (See Enclosure 3.)

· The requirement that schools identified for improvement (known as Program Improvement in California) spend at least 10 percent of their Title I funds on professional development, thereby allowing such schools to calculate their 10-percent professional development set-aside based on the alternative formula established in U.S. Department of Education (ED) Non-Regulatory Guidance. (See Enclosure 4.)

· The requirement for LEAs to include Title I, Part A ARRA funds in the calculation for determining the required per-pupil amount provided for SES, thereby allowing them to exclude some or all of their Title I, Part A ARRA funds from the calculation. (See Enclosure 5.)

In response to direction provided by the ED in its Non-Regulatory Guidance on Title I, Part A Waivers issued in July 2009, the California Department of Education (CDE) is providing information on California’s adopted Annual Measurable Objectives (AMOs) to support the enclosed waiver requests (see Enclosure 6). The CDE is also providing documentation of the notice provided to LEAs and to the general public concerning the State of California’s intention to apply for these waivers (see Enclosure 7), as well as public comments received in response to that public notice (see Enclosure 8.) Where appropriate, each individual waiver request also references these attachments to demonstrate California’s compliance with requirements from the ED to supply specific documentation in support of these waiver requests. We respectfully submit these requests and accompanying materials, and appreciate your consideration of them.

If you have any questions regarding this subject, please contact Fred Balcom, Director, District and School Improvement Division, at 916‑319-0926 or by e-mail at fbalcom@cde.ca.gov.

Sincerely,

JACK O’CONNELL




THEODORE R. MITCHELL

State Superintendent of Public Instruction
President

California Department of Education

California State Board of Education

JO/TM:ds

Enclosures

REQUEST TO ALLOW LEAS TO OFFER SES, IN ADDITION TO PUBLIC SCHOOL CHOICE, TO ELIGIBLE STUDENTS IN TITLE I SCHOOLS IN THE FIRST YEAR OF SCHOOL IMPROVEMENT (Enclosure 1)
The State of California is requesting a one-year waiver to allow LEAs within California with one or more schools in improvement, corrective action, or restructuring to offer SES, in addition to public school choice, to eligible students in Title I schools in the first year of school improvement and to count the funds spent providing SES to eligible students in those schools toward the LEA’s obligation to spend an amount at least equal to 20 percent of its Title I, Part A, Subpart 2 allocation on SES and choice-related transportation (20 percent obligation). In the absence of such a waiver, an LEA may only count funds spent providing SES to eligible students attending schools in the second year of improvement, in corrective action, or in restructuring toward its 20 percent obligation Elementary and Secondary Education Act of 1965 (ESEA) Section 1116(b)(10); 34 C.F.R. § 200.48). 
California believes that the requested waiver will increase the quality of instruction for students and improve the academic achievement of students by providing an incentive for an LEA to offer SES to eligible students one year earlier than the law requires, thereby enabling more students within an LEA to enroll in SES. California believes that parents of children attending schools in the first year of improvement will be eager to enroll their children in SES, and that the increased enrollment in SES thus enabled by the waiver will contribute to improving student achievement. 
California has set annual measurable objectives (AMOs) in reading and mathematics for the 2009–2010 school year. Please refer to Enclosure 6 of California’s consolidated waiver request for our state’s AMOs for 2009-2010.

California will determine adequate yearly progress (AYP) based on assessments administered in the 2009–2010 school year in accordance with the requirements of Section 1111(b)(2) of the ESEA. California believes that, ultimately, allowing LEAs to offer SES to eligible students in Title I schools in the first year of improvement and count the costs of providing SES to those students toward the LEA’s 20 percent obligation may help more students within the State to reach the State’s proficiency objectives.

California hereby assures that, if it is granted the requested waiver, California will implement the waiver only with respect to those LEAs that will meet all statutory and regulatory requirements related to SES in the 2009–2010 school year (other than the particular funding requirement being waived).
Prior to submitting this waiver request, California provided the public and all LEAs in the State with notice and a reasonable opportunity to comment on this request. California provided 

such notice by publishing a public item on the agenda for the September 2009 meeting of the California State Board of Education. (See Enclosure 7 of California’s consolidated waiver request.) Copies of all comments that California received from LEAs in response to the notice are attached hereto. (See Enclosure 8 of California’s consolidated waiver request.)

California hereby assures that, if it is granted the requested waiver, it will submit to the U.S. Department of Education, by September 30, 2010, a report that sets forth the name and National Center for Education Statistics District Identification Number for each LEA implementing the waiver.

REQUEST TO EXCLUDE TITLE I, PART A ARRA FUNDS IN DETERMINING AN LEA’S 20 PERCENT OBLIGATION FOR CHOICE-RELATED TRANSPORTATION AND SES (Enclosure 2)
On behalf of all local educational agencies (LEAs) in California that receive funds under Title I, Part A of the Elementary and Secondary Educational Act of 1965 (ESEA) the State of California requests a waiver for fiscal year (FY) 2009 of the requirement in section 1116(b)(10) and in 34 C.F.R. § 200.48(a)(2) to determine an LEA’s “20 percent obligation” for public school choice-related transportation and supplemental educational services (SES) based on the LEA’s total FY 2009 Title I, Part A allocation (i.e., including both its regular Title I, Part A allocation and its Title I, Part A allocation under the American Recovery and Reinvestment Act of 2009 (ARRA)). In particular, the State of California is seeking this waiver to allow LEAs within California to exclude some or all of the Title I, Part A funds they receive under the ARRA in calculating their “20 percent obligation” for choice-related transportation and SES.
California believes that the requested waiver will increase the quality of instruction for students and improve the academic achievement of students by providing each LEA within California with flexibility to spend ARRA funds that the LEA would otherwise be obligated to spend on SES or choice-related transportation on other allowable Title I, Part A activities that the LEA believes best address the particular needs of its students. 
California has set annual measurable objectives (AMOs) in reading and mathematics for the 2009–2010 school year. Please refer to Enclosure 6 of California’s consolidated waiver request for our state’s AMOs for 2009-2010.

California will determine adequate yearly progress (AYP) based on assessments administered in the 2009–2010 school year in accordance with the requirements of Section 1111(b)(2) of the ESEA. California believes that, ultimately, the flexibility provided by the requested waiver with respect to how ARRA funds may be spent for allowable Title I, Part A activities may help more schools and LEAs within the State make AYP by enabling them to direct funds appropriately to help their students meet the AMOs set forth above.

California hereby assures that, if it is granted the requested waiver, California will implement the waiver only with respect to an LEA that provides assurances that:

· It will comply with its statutory and regulatory obligations for the provision of SES and public school choice with respect to its regular Title I, Part A allocation.

· It will use the funds freed up by the waiver to address needs identified based on data, such as statewide or formative assessment results. 

· It will comply with all of its other Title I, Part A statutory and regulatory obligations, including the obligations in sections 1114 and 1115 to have schoolwide and targeted assistance programs that “use effective methods and instructional strategies that are based on scientifically based research.” 

· It will submit an application for Title I funds, or, if necessary, an amendment to its existing LEA application, that describes the data on which it relied to identify needs that will be addressed using the funds freed up by the waiver and the evidence that supports the strategies it intends to use to address those needs. 
California further assures that it will not approve an LEA’s application or amendment to an LEA’s application unless or until it determines that, based on the LEA’s description, the LEA has satisfied its obligation to identify needs based on data and address those needs using evidence-based strategies. California will not approve an LEA to implement the waiver unless or until the LEA has an approved application (or amended application) that includes the required description of the data on which the LEA relied to identify needs and the evidence that supports the strategies to address those needs. If necessary to carry out these assurances, California will require an LEA seeking to implement the waiver to amend its application in accordance with California’s usual process for changing an LEA’s application.

Prior to submitting this waiver request, California provided the public and all LEAs in the State with notice and a reasonable opportunity to comment on this request. California provided such notice by publishing a public item on the agenda for the September 2009 meeting of the California State Board of Education. (See Enclosure 7 of California’s consolidated waiver request.) Copies of all comments that California received from LEAs in response to the notice are attached hereto. (See Enclosure 8 of California’s consolidated waiver request.)

California hereby assures that, if it is granted the requested waiver, it will submit to you, by September 30, 2010, a report that sets forth the name and National Center for Education Statistics District Identification Number for each LEA implementing the waiver.

REQUEST TO EXCLUDE TITLE I, PART A ARRA FUNDS IN DETERMINING THE 10 PERCENT PROFESSIONAL DEVELOPMENT SET-ASIDE FOR AN LEA IN IMPROVEMENT (Enclosure 3)
On behalf of all local educational agencies (LEAs) in California that are identified for improvement under Title I, Part A of the Elementary and Secondary Education Act of 1965 (ESEA) , the State of California requests a waiver for fiscal year (FY) 2009 of the requirement in section 1116(c)(7)(A)(iii) of the ESEA to determine an LEA’s 10 percent professional development set-aside based on the LEA’s total FY 2009 Title I, Part A allocation (i.e., including both its regular Title I, Part A allocation and its Title I, Part A allocation under the American Recovery and Reinvestment Act of 2009 (ARRA)). In particular, the State of California is seeking this waiver to allow LEAs within California that are identified for improvement to exclude some or all of the Title I, Part A funds they receive under ARRA in calculating their 10 percent professional development set-aside. 

California believes that the requested waiver will increase the quality of instruction for students and improve the academic achievement of students by providing each LEA within California with flexibility to spend ARRA funds that the LEA would otherwise be obligated to spend on professional development on other allowable Title I, Part A activities that the LEA believes best address its particular needs. California believes that the basic 10 percent set-aside, which LEAs will still have to provide, is substantial and that requiring significantly more funds to be spent on professional development, absent actual need, may actually be counter-productive by overwhelming teachers, many of whom are already over-scheduled and cannot meaningfully absorb substantially more professional development. Through the waiver, each LEA can determine whether its professional development needs warrant expending Title I, Part A ARRA funds to meet those needs. 

California has set the annual measurable objectives (AMOs) in reading and mathematics for the 2009-2010 school year. Please refer to Enclosure 6 of California’s consolidated waiver request for our state’s AMOs for 2009-2010.

California will determine adequate yearly progress (AYP) based on assessments administered in the 2009-2010 school year in accordance with the requirements of section 1111(b)(2) of the ESEA. California believes that, ultimately, the flexibility provided by the requested waiver with respect to how ARRA funds may be spent for allowable Title I, Part A activities may help more schools and LEAs within the state make AYP by enabling them to direct funds appropriately to help their students meet the AMOs set forth above.

California hereby assures that, if granted the requested waiver, it will implement the waiver only with respect to an LEA that provides assurances that:

· It will comply with its statutory and regulatory obligations for the professional development set-aside with respect to its regular Title I, Part A allocation.

· It will use the funds freed up by the waiver to address needs identified based on data, such as Statewide or formative assessment results.

· It will comply with all of its other Title I, Part A statutory and regulatory obligations, including the obligations in sections 1114 and 1115 to have schoolwide and targeted assistance programs that “use effective methods and instructional strategies that are based on scientifically based research.” 

· It will submit an application for Title I funds (referred to herein as “LEA application”), or, if necessary, an amendment to its existing LEA application, that describes the data on which it relied to identify needs that will be addressed using the funds freed up by the waiver and the evidence that supports the strategies it intends to use to address those needs.
California further assures that it will not approve an LEA’s application or amendment to an LEA’s application unless or until it determines, based on the LEA’s description, that the LEA has satisfied its obligation to identify needs based on data and address those needs using evidence-based strategies. California will not approve an LEA to implement the waiver unless or until the LEA has an approved application (or amended application) that includes the required description of the data on which the LEA relied to identify needs and the evidence that supports the strategies to address those needs. If necessary to carry out these assurances, California will require an LEA seeking to implement the waiver to amend its application in accordance with California’s usual process for changing an LEA’s application.

Prior to submitting this waiver request, California provided the public and all LEAs in the State with notice and a reasonable opportunity to comment on this request. California provided such notice by publishing a public item on the agenda for the September 2009 meeting of the California State Board of Education. (See Enclosure 7 of California’s consolidated waiver request.) Copies of all comments that California received from LEAs in response to the notice are attached hereto. (See Enclosure 8 of California’s consolidated waiver request.)

California hereby assures that, if it is granted the requested waiver, it will submit to the U.S. Department of Education, by September 30, 2010, a report that sets for the name and National Center for Education Statistics District Identification Number for each LEA implementing the waiver

REQUEST TO EXCLUDE TITLE I, PART A ARRA FUNDS IN DETERMINING THE 10 PERCENT PROFESSIONAL DEVELOPMENT SET-ASIDE FOR A SCHOOL IN IMPROVEMENT (Enclosure 4)
On behalf of all local educational agencies (LEAs) in California with schools that are identified for improvement under Title I, Part A of the Elementary and Secondary Education Act of 1965 (ESEA), the State of California requests a waiver for fiscal year (FY) 2009 of the requirement in Section 1116(b)(3)(A)(iii) of the ESEA to determine a school’s 10 percent professional development set-aside based on the total amount of funds made available to the school under section 1113 of the ESEA for FY 2009 (i.e., including funds made available from both the LEA’s regular Title I, Part A allocation and its Title I, Part A allocation under the American Recovery and Reinvestment Act of 2009 (ARRA)). In particular, the State of California is seeking this waiver to allow Title I schools within California that are identified for improvement to calculate their 10 percent professional development set-aside in accordance with the following formula:

the amount of Title I, Part A funds received by the school under Section 1113 of the ESEA
multiplied by 

the portion of the LEA’s FY 2009 Title I, Part A allocation provided through the regular FY 2009 appropriation / the LEA’s total FY 2009 Title I, Part A allocation, including Title I, Part A ARRA funds

multiplied by 

10 percent.

As long as it complies with the requirements of Section 1113 of the ESEA with respect to serving eligible school attendance areas with its FY 2009 Title I, Part A allocation (consisting of Title I, Part A funds received through the ARRA and the regular FY 2009 appropriation), an LEA has discretion with respect to how it will allocate its Title I, Part A funds to its Title I schools. Accordingly, California believes that the requested waiver will increase the quality of instruction for students and improve the academic achievement of students by ensuring that no school within an LEA that implements this waiver will be obligated to spend a disproportionate amount of the Title I, Part A funds available to it on professional development activities. California believes that the basic 10 percent set-aside, which schools in improvement will still have to provide, is substantial and that requiring significantly more funds to be spent on professional development may actually be counter-productive by overwhelming teachers, many of whom are already over-scheduled and cannot meaningfully absorb substantially more professional development.

California has set the annual measurable objectives (AMOs) in reading and mathematics for the 2009–2010 school year. Please refer to Enclosure 6 of California’s consolidated waiver request for our state’s AMOs for 2009-10.

California will determine adequate yearly progress (AYP) based on assessments administered in the 2009–2010 school year in accordance with the requirements of section 1111(b)(2) of the ESEA. California believes that, ultimately, ensuring that a school is not obligated to spend a disproportionate amount of Title I, Part A funds on professional development may help more schools and LEAs within the State make AYP by enabling them to direct an appropriate portion of their funds to activities other than professional development that they believe will help their students meet the AMOs set for 2009-2010 school year. Through the waiver, each school can determine whether its professional development needs warrant expending Title I, Part A ARRA funds to meet those needs.
California hereby assures that, if it is granted the requested waiver, California will implement the waiver only with respect to an LEA that provides assurances that: 

· It will ensure that its schools will implement the waiver in accordance with the formula above. 

· It will ensure that all schools in improvement within the LEA will comply with all statutory and regulatory requirements regarding their professional development obligations with respect to the funds that are not “factored out” in accordance with the formula above.
 

· It will ensure that its schools use the funds freed up by the waiver to address needs identified based on data, such as Statewide or formative assessment results. 

· It and its schools in improvement will comply with all of their other Title I, Part A statutory and regulatory obligations, including the obligations in sections 1114 and 1115 to have schoolwide and targeted assistance programs that use effective methods and instructional strategies that are based on scientifically based research.
Prior to submitting this waiver request, California provided the public and all LEAs in the State with notice and a reasonable opportunity to comment on this request. California provided such notice by publishing a public item on the agenda for the September 2009 meeting of the California State Board of Education. (See Enclosure 7 of California’s consolidated waiver request.) Copies of all comments that California received from LEAs in response to the notice are attached hereto. (See Enclosure 8 of California’s consolidated waiver request.)

California hereby assures that, if it is granted the requested waiver, it will submit to the U.S. Department of Education, by September 30, 2010, a report that sets forth the name and National Center for Education Statistics District Identification Number for each LEA implementing the waiver.

REQUEST TO EXCLUDE TITLE I, PART A ARRA FUNDS IN DETERMINING 

THE PER-PUPIL AMOUNT FOR SES (Enclosure 5)
On behalf of all local educational agencies (LEAs) in California that receive funds under Title I, Part A of the Elementary and Secondary Education Act of 1965 (ESEA) to request a waiver for fiscal year (FY) 2009 of the requirement in Section 1116(e)(6)(A) of the ESEA and in 34 C.F.R. 200.48(c)(1) to determine the per-pupil amount for supplemental educational services (SES) based on an LEA’s total FY 2009 Title I, Part A allocation (i.e., including both its regular Title I, Part A allocation and its Title I, Part A allocation under the American Recovery and Reinvestment Act of 2009 (ARRA)). In particular, the State of California is seeking this waiver to allow LEAs within California to exclude some or all of the Title I, Part A funds they receive under ARRA in calculating the per-pupil amount for SES. California believes that the requested waiver, by reducing the per-pupil amount, will allow LEAs to provide SES to a greater number of students.

California has set the annual measurable objectives (AMOs) in reading and mathematics for the 2009-2010 school year. Please refer to Enclosure 6 of California’s consolidated waiver request for our state’s AMOs for 2009-2010 school year. 

California will determine adequate yearly progress (AYP) based on assessments administered in the 2009-2010 school year in accordance with the requirements of Section 1111(b)(2) of the ESEA. California believes that, ultimately, allowing an LEA to exclude some or all of its ARRA funds in determining the per-pupil amount for SES and thereby allowing more students to receive SES may help more schools and LEAs within the State make AYP by enabling more students to receive services that will help them meet the AMOs set for 2009-2010 school year.

If California is granted the requested waiver, California will implement the waiver only with respect to an LEA that provides assurances that:


(1) It will comply with all of the statutory and regulatory requirements regarding the provision of SES with respect to its regular FY 2009 Title I, Part A allocation 


(2) It will comply with all other Title I, Part A statutory and regulatory requirements (to the extent they are not waived), including the requirements in sections 1114 and 1115 of the ESEA to have schoolwide and targeted assistance programs that “use effective methods and instructional strategies that are based on scientifically based research”

Prior to submitting this waiver request, California provided the public and all LEAs in the State with notice and a reasonable opportunity to comment on this request. California provided such notice by publishing a public item on the agenda for the September 2009 meeting of the California State Board of Education. (See Enclosure 7 of California’s consolidated waiver request.) Copies of all comments that California received from LEAs in response to this notice are attached hereto. (See Enclosure 8 of California’s consolidated waiver request.)

California hereby assures that, if it is granted the requested waiver, it will submit to the U.S. Department of Education, by September 30, 2010, a report that provides the names and National Center for Education Statistics District Identification Numbers for each LEA implementing the waiver.

Standard Criteria for AMOs for 2010-2011 and 2011-2012 AYP (Enclosure 6)

	Standard Schools and LEAs


	Percent Proficient or Above 

On the CST, CAHSEE,CMA, and CAPA for 2010‑2011 and 2011-2012 

	
	English-Language Arts
	Mathematics

	Schools
	2010-2011
	2011-2012
	2010-2011
	2011-2012

	· Elementary and Middle Schools
	56.8
	67.6
	58.0
	68.5

	· High Schools
	55.6
	66.7
	54.8
	66.1

	LEAs

	· Elementary School Districts
	56.8
	67.6
	58.0
	68.5

	· High School Districts

(with grade levels 9 – 12)
	55.6
	66.7
	54.8
	66.1

	· Unified School Districts

· High School Districts, and

· County Offices of Education

(with grade levels

 2 – 8 
and 9 – 12)
	56.0
	67.0
	56.4
	67.3

	These criteria apply to schools or LEAs that have at least 100 students with valid scores or to numerically significant subgroups that have at least 50 students with valid scores. Different criteria are applied to small schools, LEAs, or subgroups in AYP calculations. Small schools and LEAs with fewer than 100 valid scores have adjusted AMOs to account for the small number of test scores – the AMOs are adjusted using a confidence interval methodology. Small subgroups are those with between 50 to 99 valid scores. AMO criteria for small subgroups are the same as the targets listed above but are only applied if the school or LEA has at least 100 valid scores. Subgroups with fewer than 50 valid scores have no AMO criteria.
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