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	CALIFORNIA STATE BOARD OF EDUCATION
SEPTEMBER 2009 AGENDA

	SUBJECT

Appeal of a decision by the Fresno County Committee on School District Organization to disapprove a petition to transfer territory from the Fresno Unified School District to the Clovis Unified School District in Fresno County.

	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) affirm the action of the Fresno County Committee on School District Organization (County Committee) by adopting the proposed resolution in Attachment 2, thereby denying the appeal.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The SBE has not heard this particular matter previously.
	SUMMARY OF KEY ISSUES


A petition signed by 25 percent of the registered voters (649 of 2,578) in the area proposed for transfer was submitted to the Fresno County Superintendent of Schools (County Superintendent) on March 23, 2007. The petitioners requested the transfer of 480 acres in the southwestern section of the city of Clovis, where approximately 732 public school students reside, from the Fresno Unified School District (USD) to the Clovis USD. The Fresno USD submitted a resolution in opposition to the transfer. The Clovis USD voted to remain neutral, but the city of Clovis supports the reorganization. Members of the public spoke both for and against the transfer at the public hearings.
On September 19, 2007—subsequent to conducting public hearings June 14 and June 19, 2007—the County Committee determined that four conditions of California Education Code (EC) Section 35753(a) were not substantially met, but took no action at that time to approve or disapprove the proposal. Following the September 2007 meeting, two issues surfaced:
1. The County Committee realized it had failed to take the required action to approve or disapprove the proposal (pursuant to EC Section 35706). The County Committee erroneously believed such action was unnecessary since it had determined that four of the nine required conditions were not substantially met.
	SUMMARY OF KEY ISSUES (Cont.)


2. The Chairperson (who resigned from the County Committee October 5, 2007) had been ineligible to serve on the Committee because of school district employment.

On October 11, 2007, the County Committee addressed these issues by (1) ratifying its September 19, 2007, vote on the required conditions; and (2) disapproving the petition by a 7–1 roll call vote.

Affected school districts or chief petitioners (as the designated representatives of the voters who signed the petition) may appeal the County Committee’s decision on territory transfers for issues of noncompliance with the provisions of EC sections 35705, 35706, 35709, 35710, or 35753(a). The chief petitioners (appellants) submitted such an appeal and a supplement to the appeal (dated October 9, 2007, and October 26, 2007, respectively) to the County Superintendent. The County Superintendent subsequently transmitted the appeal documents, along with the complete administrative record of County Committee action, to the SBE.

The appeal is based on the following issues (Attachment 4):

1. The appellants claim that the County Committee did not correctly interpret and apply the parameters for analyzing three of the four conditions (one condition—educational programs—is not covered in appeal) that it determined were not substantially met:
a. Community Identity. The appellants challenge the County Committee’s interpretation of community identity and state that the County Committee’s evaluation of community identity at the school level is inconsistent with the EC.
b. Racial or Ethnic Discrimination/Segregation. The appellants maintain that (1) the criteria should be applied to entire districts only (rather than individual schools); (2) county committees are not required to consider changes in racial or ethnic groups resulting from the transfer; and (3) this condition is substantially met.
c. Fiscal Impact. The appellants state that describing Fresno USD’s projected annual loss of $2.6 million—or less than one-fourth of a percent of Fresno USD’s budget—as “substantial” is inaccurate.
2. Other Issues

a. The appellants maintain that the County Committee should not have scheduled the October 11, 2007, meeting because the notice of appeal already had been filed.

	SUMMARY OF KEY ISSUES (Cont.)


b. The appellants maintain that each of the EC Section 35753(a) conditions should have been “revisited” because the former Chairperson had participated in prior meetings.
c. The appellants make several complaints regarding “Procedural Non-compliance” and “Unequal Treatment” issues, including allegations of (1) conflict of interest regarding eligibility for membership on the County Committee; and (2) improperly conducted County Committee business and meetings.
Regarding the above issues, the CDE finds the following:

1. The CDE found that it was appropriate for the County Committee to consider the potential impact on individual schools, changes in racial/ethnic groups, and the fiscal impact on Fresno USD as substantial in analyzing the required conditions.
a. The California Code of Regulations, Title 5 (5 CCR), Section 18573, specifically includes schools in the factors that should be considered to determine whether a district is organized on the basis of substantial community identity.

b. Section 18573 of 5 CCR also includes effects on individual schools as factors for determining whether a proposed reorganization will promote racial or ethnic discrimination or segregation, but the effects on the schools primarily affected and the Fresno USD are not considered to be statistically significant.
c. The projected annual loss of $2.6 million to the Fresno USD is substantial and would have a significant negative effect. The loss would heighten the fiscal challenges of the Fresno USD, which is in its sixth year of declining enrollment. The Fresno USD projects deficit spending patterns for the current and subsequent two fiscal years.
2. Other Issues

a. The October 11, 2007, date on which the County Committee completed action on the petition was within 120 days of commencement of the first public hearing (pursuant to EC Section 35706).

b. There is no requirement that county committees consider separately each condition of EC Section 35753(a), although it is recommended by the CDE. EC sections 35709 and 35710 require county committees to find that the conditions are substantially met before approving a petition to transfer territory. However, no such specific requirement exists if a county committee disapproves a petition, which is the case here.

	SUMMARY OF KEY ISSUES (Cont.)


c. The appellants’ “Procedural Non-Compliance” and “Unequal Treatment” complaints deal with the internal operations of conducting County Committee business and meetings, which are not appealable to the SBE under EC Section 35710.5. The County Committee complied with the “procedural” issues that could have been appealed under EC sections 35705 and 35706. Those issues deal with the timelines for (1) providing notices for and conducting public hearings; and (2) approving or disapproving petitions to transfer territory.
Except for the assertion that the racial/ethnic condition is met, CDE finds no support for the appellants’ claims and agrees with the County Committee that the proposed transfer of territory fails to substantially meet the following three required conditions of EC Section 35753(a):
· EC Section 35753(a)(2): The districts are each organized on the basis of substantial community identity.
· EC Section 35753(a)(6): The proposed reorganization will continue to promote sound education performance and will not significantly disrupt the educational programs in the districts affected by the proposed reorganization.
· EC Section 35753(a)(9): The proposed reorganization will continue to promote sound fiscal management and not cause a substantial negative effect on the fiscal status of the proposed district or any existing district affected by the proposed reorganization.
The CDE does not concur with the County Committee’s determination that the proposed transfer does not substantially meet the racial/ethnic condition:
· EC Section 35753(a)(4): The reorganization of the districts will preserve each district’s ability to educate students in an integrated environment and will not promote racial or ethnic discrimination or segregation.
Even so, all of the required conditions are not substantially met. Therefore, the CDE recommends that the SBE deny the appeal and affirm the County Committee’s decision based on the determination that the County Committee’s denial of the petition to transfer the territory was appropriate because the proposed transfer does not substantially meet all required conditions of EC Section 35753. A proposed resolution detailing this recommendation is included as Attachment 2.
Background
Pursuant to EC sections 35709(a) and 35710, the County Committee must find all nine conditions of EC Section 35753(a) substantially met to exercise its option to approve a proposed transfer of territory. On the other hand, EC Section 35753(a) is permissive, providing minimum standards, and does not preclude the SBE or the County Committee 
	SUMMARY OF KEY ISSUES (Cont.)


from rejecting petitions or proposals even when all the EC Section 35753(a) conditions are substantially met. The SBE and the County Committee may consider other local issues or concerns when exercising this discretionary authority.
California Environmental Quality Act
Under the California Environmental Quality Act (CEQA), actions to reorganize school districts are considered projects (as defined in California Public Resources Code [PRC] Section 21065). Since county committees have the principal responsibility for approving proposals to transfer territory, they are considered the “lead agencies” for conducting hearings and completing the studies required under CEQA (PRC Section 21067). As a CEQA lead agency, a county committee cannot approve a territory transfer proposal without completing the actions required by CEQA. In this case, the County Committee disapproved the proposed transfer of territory. Pursuant to PRC Section 21080[b][5]), territory transfers that are disapproved by a lead agency are exempt from CEQA—thus, the County Committee did not complete the CEQA review process.

It is the opinion of the CDE that the County Committee continues to be the CEQA lead agency for this territory transfer under appeal; therefore, the County Committee would be required to prepare analyses of the environmental impact and take appropriate actions under CEQA if the SBE approves the appeal. The County Committee also would be responsible for the costs and expenses of CEQA review and compliance. The County Committee, however, may collect a fee from the person or entity proposing the project to recover costs for such review and compliance (PRC Section 21089).

Thus, SBE action to approve this appeal would require that the territory transfer proposal be returned to the County Committee for that agency to take appropriate action under CEQA. Following completion of the CEQA process, the County Committee could approve the project or, if the CEQA review determined that there would be significant negative effects on the environment, disapprove the project.

	FISCAL ANALYSIS (AS APPROPRIATE)


If the SBE denies the appeal, no significant fiscal effects are identified. If the SBE approves the appeal and the territory is transferred, the estimated annual net loss in revenue to the Fresno USD will be $2.6 million (resulting from the transfer of 732 students). The Fresno USD is in its sixth year of declining enrollment (6 percent decline since 2003–04) and is projecting deficit spending patterns for the current and subsequent two years ($16.2 million in 2008–09, $36.1 million in 2009–10, and $8.7 million in 2010–11).
	ATTACHMENT(S)


Attachment 1:
Analysis of Statements of Reasons and Factual Evidence (17 pages).
Attachment 2:
Proposed Resolution (1 page).
	ATTACHMENT(S) (Cont.)


Attachment 3:
Support and Opposition Statements of Petitioners and Fresno USD (9 pages).

Attachment 4:
Appeal of Boundary Transfer Decision, October 9, 2007, and Supplement to the Appeal, October 26, 2007 (8 pages).
Attachment 5:
Racial/Ethnic Report on a Petition to Transfer Territory from the Fresno Unified School District to the Clovis Unified School District in Fresno County (9 pages).
ANALYSIS OF STATEMENTS OF REASONS AND FACTUAL EVIDENCE
Appeal of a Decision by the Fresno County Committee on School District
Organization to Disapprove a Petition to Transfer Territory from the Fresno
Unified School District to the Clovis Unified School District in Fresno County
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1.0 RECOMMENDATION

The California Department of Education (CDE) recommends that the State Board of Education (SBE) affirm the decision of the Fresno County Committee on School District Organization (County Committee) by adopting the proposed resolution in Attachment 2, thereby denying the appeal of the County Committee’s decision to disapprove the petition to transfer territory from the Fresno Unified School District (USD) to the Clovis USD.
2.0 BACKGROUND
On March 23, 2007, the Fresno County Superintendent of Schools (County Superintendent) received a petition signed by 25 percent of the registered voters residing in the petition area requesting the transfer of territory from the Fresno USD (district of residence) to the Clovis USD. The petition area covers approximately 480 acres in the southwestern section of the city of Clovis and the easternmost edge of the Fresno USD. The petition area is more fully described in Attachment 3; particularly by the maps and boundary description on pages 3-5 of the attachment.
When the petition was submitted, approximately 732 public school students resided in the area, primarily attending Viking Elementary School, Scandinavian Middle School, and McLane High School in the Fresno USD. The Fresno USD honors interdistrict transfer requests on a case-by-case basis.

The petitioners cite issues of (1) community unity; (2) student safety and welfare; (3) transportation; and (4) community involvement for requesting the transfer, as discussed in Attachment 3.

3.0 ACTION OF THE COUNTY COMMITTEE
The County Committee held two public hearings on the proposed transfer of territory—June 14, 2007, in the Fresno USD and June 19, 2007, in the Clovis USD. The County Committee also asked the Fresno County Office of Education (County Office) District Financial Services Department to review financial information provided by the Fresno USD. At a meeting on September 19, 2007, the County Committee considered the findings of this County Office report and information presented by the districts and the petitioners.

Under California Education Code (EC) sections 35709(a) and 35710, the County Committee has the following options:

· If the County Committee determines that all nine conditions of EC Section 35753(a) are substantially met, it may approve the petition and notify the County Superintendent to call an election on the proposed transfer (an election is required when an affected district opposes an approved transfer of territory petition).

· The County Committee may disapprove the petition to transfer territory for other concerns even if it finds that all nine conditions of EC Section 35753(a) are substantially met.
· If the County Committee determines that all nine conditions of EC Section 35753(a) are not substantially met, it must disapprove the petition to transfer territory.
At the September 19, 2007, meeting, the County Committee determined that four of the nine required conditions of EC Section 35753(a) were not substantially met. However, the County Committee—relying on related but inapplicable EC sections—adjourned the meeting without voting to disapprove the petition.

Subsequent to the September 19, 2007, meeting, two issues surfaced. The County Committee (1) learned that its chairperson had become ineligible for membership when she accepted a reading tutor position with the Fresno USD; and (2) determined that a vote to approve or disapprove the petition was required pursuant to EC Section 35706. Consequently, a meeting was scheduled for October 11, 2007, for eligible members to ratify their action on the conditions and approve or disapprove the petition. At the October 11, 2007, meeting, the County Committee reaffirmed its position that the same four conditions were not substantially met and disapproved the petition by a roll call vote of 7–1.

After disapproving the petition, the County Committee stated that the timeline for appeal began with the October 11, 2007, vote, but it would accept the petitioners’ notice of intent to appeal dated September 24, 2007, as valid notice. In addition, the County Committee agreed to allow the petitioners 20 days from the October 11, 2007, meeting to file either a rewritten statement of reasons and factual evidence or a supplement to their statement dated October 9, 2007.
(As only actions to approve or disapprove a petition may be appealed [EC Section 35710.5]—and the County Committee did not take that final action until October 11, 2007—the September 24th notice and October 9th appeal technically are not valid.)
Affected school districts or chief petitioners (as the designated representatives of the voters who signed the petition) may appeal the County Committee’s decision on territory transfers for issues of noncompliance with the provisions of EC sections 35705, 35706, 35709, 35710, or 35753(a). The chief petitioners (appellants) submitted such an appeal and a supplement to the appeal (dated October 9, 2007, and October 26, 2007, respectively) to the County Superintendent. The County Superintendent subsequently transmitted the appeal documents, along with the complete administrative record of County Committee action, to the SBE.
4.0 POSITIONS OF AFFECTED SCHOOL DISTRICTS
The Fresno USD governing board adopted a resolution opposing the proposed transfer because of anticipated substantial negative impacts to the district’s educational program and financial condition (Attachment 3).

At both public hearings, Clovis USD district representatives stated that the district is neutral on the issue (but the city of Clovis supports the proposal).
5.0 REASONS FOR THE APPEAL
The appeal (Attachment 4) is based on the following issues:

· The appellants contend that the County Committee did not correctly interpret and apply the parameters for analyzing three of the four (one not addressed in appeal) conditions that it determined were not substantially met:

· Community Identity. The appellants challenge the County Committee’s interpretation of community identity and state that the County Committee’s evaluation of community identity at the school level is inconsistent with the EC.

· Racial or Ethnic Discrimination/Segregation. The appellants state that the County Committee gave considerable weight to the impact on individual schools, but “the Code clearly states the criteria should be applied to the entire district.”
· Fiscal Impact. The appellants state that describing Fresno USD’s projected annual loss of $2.6 million as “substantial” is inaccurate since that amount is less than one-fourth of a percent of Fresno USD’s budget.

· Other issues raised by the appellants:

· The appellants maintain that the County Committee should not have scheduled the October 11, 2007, meeting because the notice of appeal had already been filed.
· The appellants maintain that each of the EC Section 35753(a) conditions should have been “revisited” because the former Chairperson had participated in prior meetings.

· The appellants make several complaints regarding “Procedural Non-compliance” and “Unequal Treatment” issues, including allegations of (1) conflict of interest regarding eligibility for membership on the County Committee; and (2) improperly conducted County Committee business and meetings.

6.0 CALIFORNIA DEPARTMENT OF EDUCATION RESPONSE TO THE APPEAL
Chief petitioners or affected school districts, pursuant to EC Section 35710.5, may appeal a County Committee decision on territory transfers for issues of noncompliance with the provisions of EC sections 35705, 35706, 35709, or 35710. The courts (San Rafael School District v. State Board of Education [1999] 73 Cal.App.4th 1018, 1027) [San Rafael]) also have determined that the provisions of EC Section 35753 are subject to review in territory transfer appeals.

CDE staff review of the issues in the appeal—and the educational programs condition—follows.

6.1 EC Section 35753(a)(2): The districts are each organized on the basis of substantial community identity.
County Committee Evaluation/Vote
The County Committee concurs with the Fresno USD that the proposed transfer does not substantially meet this condition. The Fresno USD reasons for concluding that the community identity condition is not met are provided in its resolution and public hearing testimony (Attachment 3).
The County Committee voted 6–3 that the community identity condition was not met after noting that (1) the “Clovis way of life” is not necessarily dependent upon being part of the Clovis USD; and (2) concerns regarding students traveling long distances by bus—if the territory is transferred—until approximately 2010 when the Clovis USD planned to open a new school.
Appellants’ Statements (Attachment 4)

The appellants contend that the County Committee did not fully incorporate EC guidelines in considering community identity factors, specifically relating to the following:
· The appellants state that the County Committee evaluated this condition at the school level, limiting its definition of community to neighborhoods instead of the entire city of Clovis (which they believe is inconsistent with the EC).

· The appellants state that transfer area children would be bused within the city of Clovis instead of transported out of their neighborhood and city to McLane High School in Fresno if the territory were to be transferred.

· The appellants claim that the County Committee discussion about transporting students over long distances to schools was not relevant because of Clovis USD’s plans to open a new elementary school in 2010 that the transfer students might attend.
Findings/Conclusion
The CDE concludes that the County Committee’s inclusion of the impact of the transfer at the school level in evaluating the community identity condition is consistent with the applicable statutes. The California Code of Regulations, Title 5 (5 CCR), Section 18573(a)(2), specifically includes schools in the factors that should be considered:

To determine whether the new district is organized on the basis of substantial community identity, the following criteria should be considered: isolation; geography; distance between social centers; distance between school centers; topography; weather; and community, school, and social ties; and other circumstances peculiar to the area.
The CDE supports the County Committee’s determination that the community identity condition is not substantially met. Evidence in the administrative record provides a reasonable basis for the determination that the reorganization would significantly disrupt existing community identity, particularly in areas surrounding Fresno USD’s Viking Elementary School. It is unknown where the majority of the elementary transfer students, as well as those who would remain in the Fresno USD, would attend school. In addition, it is not uncommon for neighborhoods throughout California to be split by school district, city, and other municipal agency boundaries.
Note: In April 2009, the Fresno USD governing board adopted a long-range facilities master plan that recommends adjustments to school attendance areas that would modify the feeder pattern of Viking Elementary School from Scandinavian Middle and McLane High schools to Ahwahnee Middle and Hoover High schools. Implementation of the facilities master plan is not imminent; over the next 15 years the Fresno USD will modify feeder patterns, adjust school attendance areas, and build new classrooms and schools.
6.2 EC Section 35753(a)(4): The reorganization of the districts will preserve each district’s ability to educate students in an integrated environment and will not promote racial or ethnic discrimination or segregation.
Standard of Review

Section 18573(a)(4) of 5 CCR sets forth five factors to be considered in determining whether a reorganization will promote racial or ethnic discrimination or segregation:
· The current number and percentage of pupils in each racial and ethnic group in the affected districts and schools in the affected districts, compared with the number and percentage of pupils in each racial and ethnic group in the affected districts and schools in the affected districts if the proposal or petition were approved.

· The trends and rates of present and possible future growth or change in the total population in the districts affected, in each racial and ethnic group within the total district, and in each school of the affected districts.

· The school board policies regarding methods of preventing racial and ethnic segregation in the affected districts and the effect of the proposal or petition on any desegregation plan or program of the affected districts, whether voluntary or court ordered, designed to prevent or alleviate racial or ethnic discrimination or segregation.

· The effect of factors such as distance between schools and attendance centers, terrain, geographic features that may involve safety hazards to pupils, capacity of schools, and related conditions or circumstances that may have an effect on the feasibility of integration of the affected schools.

· The effect of the proposal on the duty of the governing board of each of the affected districts to take steps, insofar as reasonably feasible, to alleviate segregation of minority pupils in schools regardless of its cause.

County Committee Evaluation/Vote
The Fresno USD provided the following 2006-07 (then current) data to the County Committee: (1) an overall racial/ethnic comparison of pupils in the affected districts; and (2) a breakdown for each of the three primarily affected schools, which includes the percentage of pupils in each racial/ ethnic group within the (a) petition area; (b) entire attendance area of the school; and (c) remaining school attendance area if the petition were approved:

	Racial/Ethnic Diversity of the Two Districts

	District
	African American
	Asian
	Filipino
	Hispanic
	Other*
	White
	Total

	Fresno USD
	11.1%
	14.5%
	0.4%
	57.8%
	1.1%
	14.8%
	77,555

	Clovis USD
	3.5%
	13.3%
	1.5%
	23.0%
	1.4%
	52.5%
	37,101


Source: “Fresno USD Response to Petition for Transfer of Territory from Fresno USD to Clovis USD” submitted to the County Committee June 14, 2007 (2006-07 data).
*”Other” includes American Indian or Alaska Native and Pacific Islander.
	Ethnicity Breakdown–Viking Elementary School Attendance Area

	Fresno USD
	African American
	Asian
	Filipino
	Hispanic
	Other*
	White
	Total

	Petition Area 
	4.1%
	9.8%
	0.2%
	50.7%
	3.5%
	31.7%
	100%

	Attendance Area 
	7.0%
	9.3%
	0.5%
	51.5%
	4.1%
	27.6%
	100%

	Remaining area if petition approved
	11.8%
	8.6%
	1.1%
	52.8%
	5.0%
	20.7%
	100%

	Change if petition approved
	4.8%
	-0.8%
	0.5%
	1.4%
	0.9%
	-6.9%
	0.0%


Source: “Fresno USD Response to Petition for Transfer of Territory from Fresno USD to Clovis USD” submitted to the County Committee June 14, 2007 (2006-07 data).
*”Other” includes American Indian or Alaska Native and Pacific Islander.
	Ethnicity Breakdown–Scandinavian Middle School Attendance Area

	Fresno USD
	African American
	Asian
	Filipino
	Hispanic
	Other*
	White
	Total

	Petition Area 
	2.1%
	19.2%
	0.0%
	42.6%
	0.0%
	36.2%
	100%

	Attendance Area 
	11.0%
	29.9%
	0.1%
	50.3%
	0.8%
	8.0%
	100%

	Remaining area if petition approved
	11.5%
	30.6%
	0.1%
	50.8%
	0.8%
	6.1%
	100%

	Change if petition approved
	0.6%
	0.7%
	0.0%
	0.5%
	0.1%
	-1.8%
	0.0%


Source: “Fresno USD Response to Petition for Transfer of Territory from Fresno USD to Clovis USD” presented to the County Committee June 14, 2007 (2006-07 data).
*”Other” includes American Indian or Alaska Native and Pacific Islander.

	Ethnicity Breakdown–McLane High School Attendance Area

	Fresno USD
	African American
	Asian
	Filipino
	Hispanic
	Other*
	White
	Total

	Petition Area 
	21.1%
	21.1%
	0.0%
	36.6%
	2.8%
	18.3%
	100%

	Attendance Area 
	8.9%
	26.1%
	0.6%
	55.1%
	1.0%
	8.3%
	100%

	Remaining area if petition approved
	8.6%
	26.3%
	0.7%
	55.6%
	0.9%
	8.0%
	100%

	Change if petition approved
	-0.3%
	0.1%
	0.1%
	0.5%
	-0.1%
	-0.3%
	0.0%


Source: “Fresno USD Response to Petition for Transfer of Territory from Fresno USD to Clovis USD” submitted to the County Committee June 14, 2007 (2006-07 data)
*”Other” includes American Indian or Alaska Native and Pacific Islander.
The following table is a summary comparison of the racial/ethnic effect of the proposed transfer compiled from the Fresno USD data in the tables above.
	Racial/Ethnic Comparison: Fresno USD Affected Schools (2006-07)

	Schools
	Existing
	Remaining if Petition Approved
	Change

	
	Minority
	White
	Minority
	White
	Minority
	White

	Viking Elementary
	72.4%
	27.6%
	79.3%
	20.7%
	6.9%
	-6.9%

	Scandinavian Middle
	92.0%
	8.0%
	93.9%
	6.1%
	1.9%
	-1.8%

	McLane High
	91.7%
	8.3%
	92.0%
	8.0%
	0.3%
	-0.3%


The Fresno USD notes that “a clear shift in the white student population occurs, particularly at Viking” Elementary School if the territory is transferred. The Fresno USD considers most notable the 4.8 percentage point increase in African American students (6.9 percent for all minority students) and 6.9 percentage point decrease in white students projected for the 280 students (about one-third of the current enrollment) that would remain at Viking Elementary School. Further, the Fresno USD concludes that the reorganization will weaken its ability to educate students in an integrated environment.
Public hearing documents and testimony of officials from both districts also state that Viking Elementary School students from the petition area will not be able to attend Tarpey Elementary School (closest Clovis USD school to petition area). Instead, the transfer students would most likely be bussed to the portable school that Clovis USD is re-creating. The Clovis USD Superintendent explained further, stating that the district has been dealing with growth for many years and Tarpey Elementary School is at capacity.
In addition to the data and information presented by the two districts, County Office staff related that the racial/ethic trend since 2002 reflects a decline in the white student population in both districts.

After discussion—including comments on the perceived greater significance of racial/ethnic percentages over numbers and an integrated environment at Viking Elementary School—the County Committee determined this condition was not substantially met by a vote of 7–2.
Appellants’ Statements (Attachment 4)
The appellants maintain that the projected change in the racial/ethnic composition of the student populations should be treated the same as naturally occurring shifts in ethnic populations, and the County Committee erred by finding the condition not substantially because:
· The County Committee applied the criteria to individual Fresno USD schools.
· The County Committee emphasized the shift in the white student population. The appellants maintain that considering changes in various racial/ethnic groups as a result of the reorganization is not legally permissible.

Findings/Conclusion

The CDE finds that this condition is substantially met, and the transfer does not promote segregation in the Fresno USD because of the following:

· The Fresno USD currently is a substantially minority school district.

· The percentage of minority students in the district, as well as the schools primarily affected by the transfer, is increasing.
· The proposed transfer does not contribute significantly to an increase in the percentage of minority students in the district.
The complete analysis for this condition is provided in Attachment 5.

6.3 EC Section 35753(a)(6): The proposed reorganization will continue to promote sound education performance and will not significantly disrupt the educational programs in the districts affected by the proposed reorganization.

Although the appellants did not include the County Committee’s determination that the educational program condition is not met in their appeal, the CDE includes it as part of the de novo review of EC Section 35753 conditions authorized by San Rafael.
County Committee Evaluation/Vote
The County Committee concurs with Fresno USD’s conclusion that the reorganization will significantly disrupt the district’s educational programs based on the following:
· The Fresno USD anticipates that the closing of Viking Elementary School would have to be considered since only 280 of the 740 students would remain after the transfer of territory.

· The Fresno USD states that it will be able to offer only core course requirements and would lose funding for reading and math interventions, counseling services, and after-school tutoring if Viking Elementary School remains open after the transfer of territory.
· The Fresno USD believes the boundary change would create rippling effects as school attendance boundary lines are redrawn to accommodate students from “new areas” while existing area students are “pushed out” to neighboring schools.

The County Committee voted 9–0 that this condition was not met after a discussion which included comments regarding the (1) potential disruptions to both districts if two-thirds of the students attending Fresno USD’s Viking Elementary School transfer to Clovis USD schools; (2) effects of declining enrollment on the Fresno USD; (3) curriculum differences for reassigned students; and (4) possibility of petition area parents participating on Fresno USD committees to address their concerns regarding test scores and safety.

Appellants’ Statements
The petitioners in their public hearing presentations stated that (1) they are confident the reorganization will not affect Fresno USD’s ability to provide educational programs to its remaining students; (2) the Clovis USD has indicated it can absorb the new students without disrupting the existing educational programs; and (3) whether or not school attendance boundaries within the Clovis USD are contiguous should have no effect on education performance or programs.

Nevertheless, the appellants did not appeal the County Committee’s determination that this condition is not substantially met.

Findings/Conclusion

The CDE agrees with the County Committee determination that the condition on education is not substantially met. Transferring nearly two-thirds of the students attending Fresno USD’s Viking Elementary School to the Clovis USD could significantly disrupt educational programs and exacerbate the impacts of declining enrollment in the Fresno USD.

6.4 EC Section 35753(a)(9): The proposed reorganization will continue to promote sound fiscal management and not cause a substantial negative effect on the fiscal status of the proposed district or any existing district affected by the proposed reorganization.
County Committee Evaluation/Vote

The County Committee concurs with Fresno USD’s finding that the reorganization will cause a substantial negative effect on the Fresno USD. The loss of 732 students in the Fresno USD, in addition to the effects of declining enrollment, would have a serious impact on the district’s revenue limit income based on the following:
· The Fresno USD projects that the potential enrollment reduction of 732 students results in a loss of almost $5 million in annual revenues. Although operational savings will result from the reduction of 28 certificated teachers and savings from special education, annual net loss to the Fresno USD is estimated at $2.6 million, which is considered substantial. (This estimated loss, which assumes that newer teachers with entry-level salary and benefit packages would be laid off first, was determined by the County Office to be a fair and reliable representation.)

· The Fresno USD found that of the 732 transfer area students, 460 reside in the Viking Elementary School attendance area. The reorganization may result in the closure of the Viking Elementary School since 62 percent of Viking’s 740 students reside in the petition area. Possible relocation of 12 portables at a cost of $600,000 ($50,000 per portable) could be incurred if the transfer of territory is approved.

· The Fresno USD states that Fresno USD’s state funding eligibility for new construction could be reduced by over $27 million.

The County Committee voted 8–1 that the fiscal condition was not substantially met.
Appellants’ Statements (Attachment 4)
The appellants state that the proposed territory transfer will not have a substantial effect on Fresno USD’s finances, based on the following: 

· The appellants believe that the Fresno USD distorted the financial impact of the transfer. The appellants claimed that the Fresno USD spends $7,018 per student and concluded that only $162,824 (or .019 percent of Fresno USD’s total budget) will be lost due to the transfer of territory.

· The appellants state that even if the loss of $2.6 million is accepted as correct, this is approximately one-fourth of a percent of Fresno USD’s budget; and “under no definition could a percentage of that minute amount be considered substantial.”

· The appellants state that the issue should not be about money, that the transfer should be about what is in the best interest of the children and families in the southwest Clovis area.

Findings/Conclusion
The CDE agrees with the County Committee’s determination that transferring 732 students away from the Fresno USD will significantly exacerbate the fiscal challenges of the district. The Fresno USD is in its sixth year of declining enrollment (6 percent decline since 2003–04) and is projecting deficit spending patterns for the current and subsequent two years ($16.2 million in 2008–09, $36.1 million in 2009–10, and $8.7 million in 2010–11). The CDE concludes that the transfer of territory will cause a substantial negative effect on the Fresno USD.

6.5 Vote to Approve/Disapprove Petition
County Committee Evaluation/Vote
At its September 19, 2007, meeting, the County Committee determined that conditions 2, 4, 6, and 9 of EC Section 35753(a) were not substantially met, but then adjourned the meeting without voting to disapprove the transfer.
To complete the process, the County Committee voted 7–1 to disapprove the petition to transfer the territory at a meeting on October 11, 2007 (members not present at the previous meeting abstained from voting).
The chief petitioners were informed that a second notice of appeal was not necessary and they had the option of supplementing their appeal statement of October 9, 2007, or submitting a new appeal. (The supplement dated October 26, 2007, in Attachment 4 was submitted.)
Appellants’ Statements (Attachment 4)

“At the final meeting of September 19, 2007, no vote was taken on the petition as a whole as required by Education Code 35706.” In addition, the appellants contend that scheduling the October 11, 2007, meeting after the notice of appeal had been filed was improper and any subsequent action should have been by the SBE.
Findings/Conclusion
Clearly, the County Committee had not taken final action (EC Section 35710.5), and only actions to approve or disapprove a petition may be appealed. Therefore—rather than the subsequent meeting being improper—the notice of intent to appeal and the initial appeal technically were not valid (but the County Committee accepted the appeal documents as if they had been properly submitted).
The CDE concludes that the County Committee’s action was compliant with EC Section 35706 since the vote on October 11, 2007, to disapprove the petition was within 120 days of the first public hearing (June 14, 2007) as required.
6.6 Vote on Each Required Condition
By roll call, the County Committee voted 7–1 on October 11, 2007, to ratify the September 19, 2007, votes regarding the conditions. Although it is recommended, the County Committee was not required to consider each condition separately at either meeting. EC sections 35709 and 35710 require county committees to find that the conditions are substantially met before approving a petition to transfer territory. However, no such specific requirement exists if a county committee disapproves a petition, which is the case here.
6.7 Issues Not Appealable under EC Section 35710.5

The appellants made several complaints regarding “Procedural Non-compliance” and “Unequal Treatment” issues that are not appealable to the SBE under EC Section 35710.5, including allegations of (1) conflict of interest regarding county committee membership; and (2) improperly conducted County Committee business and meetings. Specific complaints include the following:
(a) Alleged conflict of interest, which was addressed by the resignation of the County Committee chairperson and a subsequent meeting (October 11, 2007) with a new chairperson. At that meeting, the County Committee members ratified (roll-call votes) their determination that four of the required conditions were not met and then disapproved the petition by a vote of 7–1.
(b) County Committee business/meeting—controlled by committee bylaws, policies, and other orders—complaints include issues regarding presentations, provision of meeting transcripts, assistance to the County Committee, and meeting notices, which appear to have been resolved:
(1) The petitioners state they were not aware, at the first public hearing, that the three-minute limitation for presentations did not apply to them. At the second public hearing, it was clarified that chief petitioner and school district presentations were not time restricted. In addition, the chief petitioners provided written reports to the County Committee at both public hearings.
(2) The petitioners were unable to get a transcript of the September 19, 2007, meeting within one week, but picked up the transcript in electronic format on October 8, almost three weeks prior to submitting the appeal supplement.
(3) The appellants maintain there was no independent review of Fresno USD’s financial data because County Office staff prepared the analysis.

Employees of the County Superintendent routinely prepare such reports for the County Committee; and in this case, the CDE findings corroborate those of the County Office regarding the negative fiscal impact of the reorganization on the Fresno USD (Section 6.4 of this attachment).
(4) The appellants complain that some individuals were informed by telephone earlier in the first week of October than they of the meeting scheduled for October 11, 2007. The appellants also question whether the meeting was legally noticed.

The appellants received notification of the October 11, 2007, meeting on October 5 by telephone and on October 9 by a letter, which was postmarked October 5 and dated October 1. It is the opinion of legal counsel for the County Office that the “Petitioners, Respondent, and other interested parties were timely noticed of the meeting.” (California Government Code Section 54956 requires the receipt of written notice 24 hours before the time of special meetings.)
7.0 STAFF RECOMMENDED AMENDMENTS TO THE PETITION
The SBE has authority to amend or add certain provisions to any petition for reorganization. One of the provisions the SBE must add is the area of election if the SBE reverses the actions of the County Committee by approving the appeal.

7.1 Area of Election
Determination of the area in which the election for a reorganization proposal will be held is one of the provisions under EC Article 3 (commencing with Section 35730) that the SBE may add or amend. EC Section 35710.5(c) also indicates that, following the review of an appeal, if the petition will be sent to an election, the SBE must determine the area of election.

The plans and recommendations to reorganize districts may specify an area of election, but specification of an election area is not required (EC Section 35732). If a plan does not specify the area of election, the statute specifies that “the election shall be held only in the territory proposed for reorganization.” Thus, the area proposed for reorganization is the “default” election area. The SBE may alter this area, but the alterations must comply with the “Area of Election Legal Principles” below.
7.2 Area of Election Principles
In establishing the area of election, the CDE and SBE follow the legal precedent set by the California Supreme Court in Board of Supervisors of Sacramento County, et al. v. Local Agency Formation Commission (1992) 3 Cal. 4th 903 (the “LAFCO” decision). LAFCO holds that elections may be confined to within the boundaries of the territory proposed for reorganization (the “default” area), provided there is a rational basis for doing so. LAFCO requires we examine (1) the public policy reasons for holding a reorganization election within the boundaries specified; and (2) whether there is a genuine difference in the relevant interests of the groups that the election plan creates (in this situation, the analysis examines the interests of voters in the territory to be transferred from the Fresno USD, those that will remain in the Fresno USD, and those in the district that would receive the territory—the Clovis USD).
A reduced voting area must have a fair relationship to a legitimate public purpose. State policy favors procedures that promote orderly school district reorganization statewide in a manner that allows for planned, orderly community-based school systems that adequately address transportation, curriculum, faculty, and administration.
As the proposed transfer, in the opinion of the CDE, does not adhere to state policy favoring procedures that promote orderly school district reorganization, the election area should be expanded. If the proposed transfer of territory is approved, the CDE finds that the reorganization could (1) lead to the closure of a neighborhood school or, if the school does remain open with lower enrollment, the elimination of enrichment courses for students; and (2) significantly increase fiscal challenges for the Fresno USD because of a projected net annual loss of at least $2.6 million in regular education funding.
Finally, discussion of other judicial activity in this area is warranted. In a case that preceded LAFCO, the California Supreme Court invalidated an SBE reorganization decision that approved an area of election that was limited to the newly unified district. As a result, electors in the entire high school district were entitled to vote (Fullerton Joint Union High School District v. State Board of Education [1982] 32 Cal. 3d 779 [Fullerton]). The Fullerton court applied strict scrutiny and required demonstration of a compelling state interest to justify the exclusion of those portions of the district from which the newly unified district would be formed.

The Fullerton case does not require that the SBE conduct a different analysis than that described above. The LAFCO decision disapproved the Fullerton case, and held that absent invidious discrimination, the rational basis approach to defining the election area applied. In this matter, no racial discrimination, segregation, or racial impacts were identified. Accordingly, the LAFCO standard and analysis applies.
7.3 Recommended Area of Election

The CDE finds that the proposed transfer would have no significant effects on voters in the receiving Clovis USD, but would have substantial effects on the voters in the remaining Fresno USD. Those effects on voters in the remaining Fresno USD include (1) an increased expenditure of resources to transport students to schools farther away if Viking Elementary School closes; (2) loss of curriculum enrichment programs—which parents would have to provide or forgo—at Viking Elementary School if it remains open; and (3) substantial impact from the loss of revenue limit income in a district that is in its sixth year of declining enrollment and is projecting deficit spending for the current and subsequent two fiscal years. Therefore, if the SBE reverses the actions of the County Committee by approving the appeal, the CDE recommends the SBE establish the Fresno USD as the area of election.

8.0 STATE BOARD OF EDUCATION OPTIONS

The SBE has three general options:

(a) Find the proposed transfer of territory fails to substantially meet all nine conditions of EC Section 35753(a) and deny the appeal, which affirms the County Committee’s decision to disapprove the transfer.
(b) Find the proposed transfer of territory substantially meets all nine conditions of EC Section 35753(a), approve the appeal, and reverse the County Committee’s decision to disapprove the transfer. Under this option the SBE must determine the election area for the reorganization.

(c) Find the proposed transfer of territory fails to substantially meet all nine conditions of EC Section 35753(a); approve the appeal; reverse the County Committee’s decision to disapprove the transfer; and determine pursuant to EC Section 35753(b) that “it is not practical or possible to apply the criteria of this section literally, and that the circumstances with respect to the petition provide an exceptional situation sufficient to justify approval.” Under this option, the SBE also must determine the election area for the reorganization.

If the SBE denies the appeal under option (a) above, the County Committee action to disapprove the territory transfer is upheld. 

If the SBE approves the appeal under either option (b) or (c) above, it must return the proposal to the County Committee so that agency can complete the required actions under the California Environmental Quality Act (CEQA). Actions to reorganize school districts are projects under CEQA and county committees are the lead agencies for conducting hearings and completing the studies required by CEQA. An act to reorganize school districts cannot be approved until this CEQA process in completed. Thus, SBE approval of the appeal would result in conditional approval of the territory transfer—conditioned upon completion and outcome of the CEQA process by the County Committee.

9.0 RECOMMENDED ACTION

The CDE recommends that the SBE deny the appeal and affirm the decision of the County Committee to disapprove the transfer of territory. A resolution detailing this recommendation is included as Attachment 2.

CALIFORNIA STATE BOARD OF EDUCATION

September 2009
PROPOSED RESOLUTION

Appeal of a Decision by the Fresno County Committee on School District Organization to Disapprove a Petition to Transfer Territory from the Fresno Unified School District to the Clovis Unified School District in Fresno County
WHEREAS, in accordance with California Education Code Section 35710.5, the California State Board of Education received an appeal on or about October 9, 2007, and a supplement to the appeal on or about October 26, 2007, from the September 19, 2007, and October 11, 2007, actions of the Fresno County Committee on School District Organization disapproving a transfer of territory from the Fresno Unified School District to the Clovis Unified School District; and

WHEREAS, pursuant to California Education Code Section 35710.5, the California State Board of Education finds that the Fresno County Committee on School District Organization acted appropriately and exercised its legal authority to deny the petition; and 

WHEREAS, the California State Board of Education has determined that the aforementioned transfer of territory fails to substantially meet all required conditions contained in California Education Code Section 35753; therefore be it

RESOLVED, that the California State Board of Education, pursuant to California Education Code Section Section 35710.5, affirms the action of the Fresno County Committee on School District Organization; and be it

RESOLVED further, that the Secretary of the California State Board of Education shall notify, on behalf of said Board, the Fresno County Superintendent of Schools, the Fresno County Committee on School District Organization, the chief petitioners, and the affected school districts of the action taken by the California State Board of Education.
SUPPORT AND OPPOSITION STATEMENTS

 OF PETITIONERS AND THE FRESNO UNIFIED SCHOOL DISTRICT
PETITION FOR TRANSFER OF TERRITORY

Pursuant to Education Code Section 35700, subdivision (a), the undersigned, constituting at least 25% of the registered electors residing in the territory proposed to be transferred, now within the boundaries of the Fresno Unified School District, Fresno County, petition that the boundaries of the Fresno Unified School District be changed to eliminate from it the territory hereinafter described. The undersigned persons petition that the territory be transferred to and included within the Clovis Unified School District of Fresno County.

The property to be transferred is described as follows:

Beginning at the point of the southwest section of Shaw Avenue where the Clovis City Limits begin; extending east on Shaw Avenue to the southwest corner of Shaw & Peach Avenues; thus extending south on Peach Avenue to the northwest corner of Peach & Ashlan Avenues; thus extending west to the southeast corner of Ashlan and Winery Avenues; thus extending north to the southwest section of Shaw Avenue where the Clovis City Limits begin at the Point of Beginning.

The undersigned request the changes in the respective boundaries of the school districts for the following reasons:

1. Community Unity - The above-described area is located in the City of Clovis and is the only residential portion within the City of Clovis city limits that is not within the Clovis Unified School District (CUSD).

2. Student Safety and Welfare - Students attend a middle school and a high school that are southwest of Clovis by several miles and are not protected or subject to truancy enforcement by the Clovis Police Department. When students are adjudicated for minor criminal offenses through the Clovis Police Department Probation Program and diverted out of the juvenile justice system, Clovis PD and CUSD work in partnership to ensure the success of the student and to hold students accountable for their social behavior. This relationship does not exist between the Clovis Police Department and the Fresno Unified School District. The Clovis Unified School District and the Clovis Police Department share a philosophy concerning on-campus and off-campus student behavior and dress code standards. Those standards are a reflection of the community and may or may not be reflected in the lives of those students living in this area. Inclusion into the Clovis Unified School District would ensure that, as students and citizens of Clovis, they would be held to the same standards of other students living in Clovis. The Clovis Police Department and the Clovis Unified School District work together with students at all levels through the D.A.RE. and Stranger Danger programs at the elementary level and D.A.R.E. and Anti-gang training at the intermediate and high school levels. Students living in this area are denied access to the same programs offered to other youth living within CIovis.

3. Transportation - Students in middle school and high school should be able to access transportation opportunities available to them through the City of Clovis to attend schools within their city of residence.

4. Community Involvement - There is probably no stronger sense of community than that created by the school system within that community. Residents in most Clovis neighborhoods have the opportunity to develop a sense of community that is inclusive of City and CUSD events and activities. Residents in the above-described area do not enjoy the same sense of community involvement.

Chief Petitioners for the purpose of receiving notices and so forth are:

Bob Roy 

Carol & Ken Kinger 
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Petitioners’ description of area to be transferred:

Beginning at the point of the southwest section of Shaw Avenue where the Clovis City Limits begin; extending east on Shaw Avenue to the southwest corner of Shaw & Peach Avenues; thus extending south on Peach Avenue to the northwest corner of Peach & Ashlan Avenues; thus extending west to the southeast corner of Ashlan and Winery Avenues; thus extending north to the southwest section of Shaw Avenue where the Clovis City Limits begin at the Point of Beginning.

Map below is expanded from City of Clovis Final Tract Map on the previous page to show the territory proposed for transfer (shaded in gray). Viking Elementary School is depicted by a “star” just outside the lower left corner of the shaded area.
[image: image3.png]



NOTE: This map and those on the preceding two pages have been included by the California Department of Education to more clearly identify the petition area and were not part of the materials available to the Fresno County Committee on School District Organization.

FRESNO UNIFIED SCHOOL DISTRICT

RESOLUTION 2007~10

Regarding Petition for Transfer of Territory from FUSD to CUSD

WHEREAS, Fresno Unified School District has received, through the Fresno County Office of Education, a Petition for Transfer of Territory from Fresno Unified School District (FUSD) to Clovis Unified School District (CUSD); and 

WHEREAS, the petitioned area is bounded by Winery Avenue on the west, Peach Avenue on the east, Shaw Avenue on the north, and Ashlan Avenue on the south; and 

WHEREAS, the petition cites four reasons for the transfer: community unity; student safety and welfare; transportation; and community involvement; and 

WHEREAS, the petitioned area is within the FUSD attendance boundaries of Viking Elementary School, Scandinavian Middle School and McLane High School, with approximately 730 students affected (based on current enrollment); and 

WHEREAS, State Education Code 35753 provides ten conditions that should be substantially met for the State Board of Education to approve the petition, and those conditions address: disruption to educational programs; district enrollment; segregation and desegregation; facilities utilization and the potential of increased costs to the State; community identity; property values; and fiscal impact to the affected districts; and 

WHEREAS, if the transfer of territory is approved, there would be a negative impact to Fresno Unified School District as follows: disruption to the educational program for 730 students; the loss of regular education funding in excess of $4 million, plus special education funding; the significant underutilization of Viking Elementary School would necessitate consideration of closing the school; the imbalance between ethnic groups in the District would be deepened; there would be a decrease in Fresno Unified's overall assessed valuation, which may result in an increased tax burden to the remaining properties within FUSD boundaries; and the unique nature of the Viking community's historic relationship to the original Scandinavian Home Colony, through its FUSD connection, would be diminished; and

WHEREAS, two public hearings on the Petition for Transfer of Territory are scheduled, one in FUSD and one in CUSD, before the County Committee on School District Organization; and

WHEREAS, possible outcomes of the hearings to be conducted by the County Committee on School District Organization include: 1) approval or denial of the petition, or 2) the commissioning of a study on the feasibility of the transfer with respect to the ten conditions specified in Education Code Section 35753;

WHEREAS, any decision made by the County Committee on School District Organization could be appealed to the State Board of Education which would then make a decision or have the option of calling an election on the transfer of territory. 

THEREFORE, BE IT RESOLVED that the Board of Education of the Fresno Unified School District opposes transferring the territory bounded by Winery Avenue, Shaw Avenue, Peach Avenue and Ashlan Avenue from Fresno Unified School District to Clovis Unified School District as requested in the Petition for Transfer of Territory for the area . 

BE IT FURTHER RESOLVED THAT the Board of Education of the Fresno Unified School District directs District Staff to prepare a report addressing each of the ten conditions in State Education Code Section 35753 with respect to transfer of territory between school districts. 

PASSED AND ADOPTED this .13th day of June 2007, by the Governing Board of the Fresno Unified School District of Fresno County, California, by the following vote: 

	AYES: 
	6 

	NOES: 
	1

	ABSENT: 
	0 


STATE OF CALIFORNIA ) 
COUNTY OF FRESNO

I, Valerie F. Davis, authorized agent of the Governing Board of Fresno Unified School District of Fresno County, California, do hereby certify that the foregoing is a full, true and correct copy of a Resolution adopted by the said Board at a regular meeting thereof held at its regular place of meeting at the time and by the vote above stated. 

Witness my hand this 13th day of June, 2007. 

Valerie Davis 

Clerk of the Governing Board of Fresno Unified School District 


FRESNO USD PUBLIC HEARING COMMENTS

Community Identity Condition

The reasons given by Fresno Unified School District (USD) officials in public hearing testimony for contending that the community identity condition is not substantially met include the following:

1. Fresno USD schools are closer to the petition area than nearby Clovis USD schools.

2. The reorganization is inconsistent with Clovis USD’s stated desire to maintain contiguous school attendance boundaries within its district so that students attending Clovis USD schools do not have to travel past a school in their neighborhood to attend one farther away.

3. All petition area students require busing, and public transportation is available from the petition area to all Fresno USD schools, but not to the Clovis USD north complex.

4. The petition area would be “segregated” from the Clovis USD community and neighborhood as a unit.

5. The character and socio-economic status of the neighborhoods where the students currently live and where they would attend school if the transfer is approved are very different.

6. The fact that the petition area is within the city of Clovis but not in the Clovis USD is not unique, and there is no legal necessity for coterminous school district and city boundaries. City of Fresno territory is in the Clovis USD (approximately 34 percent of Clovis USD students live in Fresno), Sanger USD, and Central USD. All those areas are represented by city of Fresno elected officials without losing their sense of community.
7. The Fresno USD participates in multiagency and multidistrict truancy intervention programs (similar to those of the Clovis USD) and has instituted programs to build community identity and promote safety.
NOV. 5.2008 2:23PM FCOE LEGAL

October 9, 2007 

Committee on School District Organization

Fresno County Office of Education

1111 Van Ness Avenue
Fresno, CA 93721
RE: APPEAL OF BOUNDARY TRANSFER DECISION TO BE SUBMITTED TO STATE DEPARTMENT OF EDUCATION

In the matter of the September 19, 2007 decision by the Fresno County Committee on School District Organization to deny approval of SOUTHWEST CLOVIS PETITION FOR DISTRICT BOUNDARY TRANSFER FROM FRESNO UNIFIED TO CLOVIS UNIFIED SCHOOL DISTRICT, the chief petitioners filed a Notice of Appeal on September 24, 2007. In compliance with the Education Code this letter is being submitted to further address the reasons for the appeal.

PROCEDURAL NON-COMPLIANCE 

1. Instructions given prior to the meeting on September 19, 2007 were that additional comments would not be allowed by any parties, except for answers to direct questions. Contrary to these procedures being established, a representative of Fresno Unified was allowed to speak regarding the quality of the schools in Fresno Unified, and in the course of his statement added negative comments regarding the boundary transfer. The petitioners and supporters present in favor of the transfer ware not given equal opportunity to speak.
2.  At the final meeting of September 19, 2007, no vote was taken on the petition as a whole as required by Education Code 35706.

3. On October 5, 2007 information came forth to the petitioners that the chair of the committee on school boundaries, Susan Woods, is employed by Fresno Unified School District and has been during this entire process. Not only is this an obvious conflict of interest, it is specifically prohibited by the Education Code 4007 which states that school and community college district employees may not serve on a County Committee on School District Organization. Since Ms. Woods has been presiding over the public hearings as well as the final deliberations and she voted on the nine criteria, the petitioners consider her participation to have tainted, if not invalidated the process of the hearings and the committee vote.

4. On October 5, 2007 during the petitioner's phone call to FCOE, it was learned that a meeting has been scheduled for October 11, 2007 to attempt to correct two of the procedural matters, #2 and #3 above. Because the appeals process was already initiated prior to this meeting being set, the petitioners believe that the meeting in and of itself is not following proper procedure. Once the Notice of Appeal has been filed, further action should be by the State Department of Education, not the committee.

5. Further procedural concerns relate to the process at the public hearings. At the first public hearing held at Viking School on June 14, 2007 the procedure for the public wishing to speak was not announced prior to the time for those comments. Some of those in attendance had intended to speak. However, they felt it was too late to complete the speaker request form once the announcement was made concerning who would be permitted to speak because the procedure for speaking was not made clear. There were both a sign-in sheet and a speaker request form placed inside the room entrance with no instruction, which added to the confusion for the petitioners and their supporters. Many who attended and signed the sheet believed they would have an opportunity to speak.

6. On June 14, 2007 at the first public hearing, it was specifically stated that every speaker would be limited to three minutes. After that announcement was made, the petitioners were asked to make their presentation believing they had only three minutes. Fresno Unified followed with a lengthy thirty-minute or more presentation and only at that point when their turn was already done did the petitioners realize the three minute limitation did not apply to them.

INTERPRETATION OF EDUCATION CODE
1. The guidance given the committee by Mr. Biggs on September 19, 2007 prior to the vote emphasized that the nine criteria to be considered regarding the petition were to be analyzed from the district level as well as the individual schools. The Education Code clearly states the criteria evaluation is to be at the district level. This was not done.
2. The committee's apparent interpretation of "community", from comments made during deliberation on September 19, 2007, narrowed the area to neighborhood, not fully incorporating the guidelines in the Education Code of geopolitical factors, post office name and zip code, shopping patterns, etc. One comment by a committee member was that the children would be bussed too far to keep with a community identity. The petitioners consider the interpretation of community to be that of Clovis City. The children would be bussed within Clovis, unlike the current situation that required the children to be transported a distance, both out of their neighborhood and city, to McLane High School in Fresno.
3. Particularly in regards to criteria (i), which addresses the fiscal impact, the interpretation of "substantial” is, in our opinion, inaccurate. Even if the loss of $2,642,000 is accepted as correct, that is approximately one·quarter of a percent of the billion plus-dollar budget of FUSD; Under no definition could a percentage of that minute amount be considered substantial.
UNEQUAL TREATMENT
1. The position table designed by the Fresno Office of Education (Exhibit A) presents a very uneven interpretation and overview of the documentation submitted by the petitioners. In the petitioner column it mainly states that the criteria is met but does not state why the petitioners believe it meets the criteria. The column for FUSD expands to make the point of why they believe it does not meet the criteria. This keeps the rationale for the FUSD position in the committee’s view while the petitioner's reasoning and rationale was totally omitted in the limited deliberation that took place at the meeting on September 19, 2007.

2. In guiding the meeting of September 19, 2007 and reviewing the nine criteria for the committee to consider, Mr. Biggs interjected comments favoring FUSD instead of remaining neutral in his position. This was improper as FCOE is to be neutral in their facilitation of this process.

3. The petitioners were advised that the FCOE would use an independent source to verify the accuracy of analysis used in the presentation by both parties. Instead, staff from FCOE performed the review and admittedly made their conclusion without specific review of current financial records. Therefore, that information should not have been introduced in support of the FUSD analysis. There was no independent review of all data to confirm accuracy.
4. Most questions from committee members during the meeting of September 19, 2007 were addressed to FUSD staff. At no point were the petitioners asked to comment or given an opportunity for rebuttal. Therefore, the petitioners believe they were unfairly excluded from any final comments.

5. Other involved parties were contacted by phone early in the week of October 1, 2007 to inform them in advance of an additional meeting scheduled for October 11, 2007 and of admission of the procedural errors in the deliberation process that needs to be corrected. The petitioners learned about this meeting during a conversation regarding the appeal process. When the petitioners contacted FCOE on October 5, 2007 to inquire about this meeting, they were told that the notice would be mailed to them on that date. Indeed the envelope was postmarked on October 5, 2007. However, the letter was dated October 1, 2007. The petitioners were not immediately notified of this meeting at the time others were. Due to the post office being closed on Monday, October 8, 2007 the petitioners did not receive the letter until Tuesday, October 9, 2007, which the petitioners believe is not the required time for legal notification of this meeting.
6. In the petitioner's Notice of Appeal dated September 24, 2007, the transcript of the September 19, 2007 meeting was requested by September 28, 2007 to have time to review in preparing this appeal document. As of October 5, 2007 the petitioners still were not provided with the transcript and had to contact FCOE and physically go to their offices to pick up the file on October 8, 2007 to have in preparing this appeal documentation that is due October 9, 2007. It was provided as an mp3 file instead of transcribed data, making it difficult to access and review.

7. If this transfer were to take place, the decision of whether to close Viking School or operate it with fewer students has not been determined. However, both scenarios are being used alternatively depending on which way supports the FUSD position. For example, Viking School remaining open is applied to criteria (d) of Education Code 35753, with Viking closing applied to the arguments for criteria (g) and (h).

In summary, this process has been loosely conducted with obvious violations of the Education Code as well as unequal treatment to the citizen petitioners. As required by the Education Code, the petitioners are submitting this appeal document within the 15 days of filing their Notice of Appeal with the Committee on September 24, 2007 (Exhibit B). According to the code this and all transcripts, hearing notices, etc are to be forwarded by the FCOE to the State Department of Education for review.

Following the October 11, 2007 scheduled meeting, we reserve the right to provide additional comments to this appeal.

Sincerely,

-signature-

Bob Roy, Chief Petitioner

-signature-





-signature-

Carol Kingen





Ken Kingen

Date: 10-9-07

cc: Larry Powell, Superintendent
October 26, 2007 
Committee on School District Organization
Fresno County Office of Education 

1111 Van Ness Avenue 

Fresno, CA 93721 
RE: SUPPLEMENT TO THE APPEAL FILED ON OCTOBER 9, 2007 REGARDING THE BOUNDARY TRANSFER DECISION TO BE SUBMITTED TO STATE BOARD OF EDUCATION
In the decision by the Fresno County Committee on School District Organization to deny approval of SOUTHWEST CLOVIS PETITION FOR DISTRICT BOUNDARY TRANSFER FROM FRESNO UNIFIED TO CLOVIS UNIFIED SCHOOL DISTRICT, the chief petitioners filed a Notice of Appeal on September 24, 2007, followed by Statement of Appeal on October 9, 2007 in compliance with the Education Code. We are asking that those two timely filed documents remain as part of the appeal. This letter is a supplement to the original appeal documents, being filed within the allowed time period following the additional meeting of the County Committee on October 11, 2007.

MEETING OF OCTOBER 11, 2007

As was stated in the appeal document of October 9, 2007, we believe that the meeting conducted on October 11, 2007 should not have been held since the appeal process had already been initiated by us. That meeting was brief and attempted to address two of the procedural errors admitted to by FCOE from the September 19, 2007 meeting. 
Susan Woods, previous chairperson of the County Committee on School District Organization, submitted her resignation from the committee on October 5, 2007 (Exhibit A) after it was discovered that she was ineligible to serve pursuant to the Education Code 4007 because of her employment with Fresno Unified School District.

However, the nine criteria of the Education Code were not individually revisited without Chairperson Woods' vote or comments that may have had an impact on how the other committee members may have voted on September 19, 2007. Instead of ratifying the previous votes of the nine criteria as a whole, it would have been appropriate for each one to have been rediscussed among the remaining committee members. One member in attendance on October 11, 2007 had not been at the meeting on September 19, 2007. Though he abstained from voting for that reason, his comments and vote could have influenced the outcome on the nine criteria.

The second procedural correction was to vote on the petition as a whole, which was required by Education Code 35706 and had not been done at the September 19, 2007 meeting. Advice to the County Committee on October 11, 2007 from FCOE legal counsel, Linda Bacon, prior to the vote on the petition, supported the position we stated in our presentation at Tarpey School on June 19,2007, that all nine of the criteria are not required to be met in order for the petition to be voted for approval. This fact is contrary to the advice Jan Biggs, FCOE County Committee advisor, stated to the committee and the public repeatedly during the various meetings in this process. Despite this last minute change in advice from FCOE legal counsel, the County Committee had been directed during the entire hearing process to decide this manner on the basis that all nine criteria had to be met.

When the County Committee reconvened at the October 11, 2007 meeting, their advisor, Jan Biggs, was not in attendance.

The atmosphere of this brief meeting appeared to be an attempt at housecleaning to correct the prior errors in as quick a fashion as possible. It left the petitioners with the impression that our ability to seek fair process had been compromised.

CRITERIA

Having now had an opportunity to listen to the recording of the meeting held September 19, 2007, we would like to address the discussion on some of the criteria.

First, however, we wish to comment that anyone from the audience that spoke should have been instructed to come to the microphone because comments from FUSD and CUSD were not always audible on the tape. Therefore, the record of the meeting is not complete.

CRITERIA (b)
Criteria (b) is regarding community identity. Chairperson Woods specifically asked Jan Biggs for clarification if this criterion were to be considered on a school basis and not just a district basis. His direction was that they were to evaluate it on a school level. This is inconsistent with the Education Code.

Clovis Unified submitted information at the June hearings that the students in the petition area would be bussed to locations in North Clovis. A County Committee member's comment was that this was too far for there to be a sense of community. However, we were told in the beginning of this process that if the petition were approved, by the time it went to election and was successfully passed, the actual transfer of the students to Clovis Unified would not likely take place until school year 2010-11. It was not until the September 19, 2007 meeting that Clovis Unified provided information that a new school was being built at Dakota and Armstrong and that the students in the petition area would likely be sent to that location once it opened, probably in 2010. Therefore, the discussion regarding the transporting of the students to Clovis North, which appeared to influence the decision of the vote on this criterion, is irrelevant to what would actually be taking place by the time the transfer was implemented due to the likely attendance boundary changes at CUSD as a result of the new school.

CRITERIA (d)

Criteria (d) addresses the racial or ethnic discrimination concern. Once again, direction given by Jan Biggs to the County Committee was that considerable weight should be given on the impact to the individual school. The Code clearly states the criteria should be applied to the entire district.

Also, the emphasis of the discussion was on the shift in White student population and mostly, the shift at Viking School instead of the district as a whole. The criteria in the Education Code does not ask the County Committee to consider whether there is a change in the various ethnic populations, but instead whether that change will preserve each district's ability to educate students in that environment. This same point was brought up by County Committee Member Bettencourt in the discussion of this criterion before the vote. It was brushed aside by Chairperson Woods who called for the vote at that point instead of encouraging discussion on that relevant interruption of the criteria.

FCOE provided the committee with the trend of the White population of both school districts since 2002. Both districts have shown a continuous decline in that five-year period of White students. And yet that decline has not impacted either district’s ability to educate the students. Therefore, suggesting that another decline of White students for Fresno Unified as a result of this petition being approved would now affect their ability is not a practical conclusion. How would this shift in the ethnic populations be any different than the shift naturally being experienced by the districts every year?
CRITERIA (f)

Even though the County Committee voted in favor for the petitioners on this criterion, the information prepared by FCOE on the position table that was provided at the September 11, 2007 meeting was misleading. This is one example of the way the information was slanted towards FUSD.

It is correct that CUSD would receive more eligibility for construction funds. However, because only so much money is available at the state level for construction funding, the impact on the state is neutral because the state can allocate only the voter-approved amount of a bond measure. If the money doesn't go to CUSD, it would go to another district. Thus, the state does not incur any additional cost because of the proposed transfer.

CRITERIA (i)
A copy of the independent environmental report and the one page handout prepared by FCOE summarizing the two positions was not provided to the petitioners until the time of the hearing on September 19, 2007. The report prepared by FCOE staff, Jamie Perry, regarding the support of Fresno Unified's cost calculations for criteria (i) was never provided to us.

Because these last minute documents had not been made available to us, and the instruction we received that we were not to speak unless spoken to at the September 19, 2007 meeting, our input and comments were not supplied to the County Committee for their consideration. It would have been appropriate for us to review in writing the analysis the FCOE staff used to arrive at their conclusion that FUSD calculations were "in the ballpark". It is not clear whether any written documentation from this analysis was even provided to the County Committee for review. It appeared that only the conclusion was verbally stated.

Jamie Perry admitted the transportation cost figures supplied by FUSD appeared high. She stated that the general analysis was done on data that was two to three years old and the analysis was not in-depth because FCOE does not have such data readily available.

In summary, the process established by the Education Code to transfer school boundaries creates an uneven playing field in the best of circumstances. Grassroots citizen groups with limited resources and funding are required to go up against school districts with large budgets, paid staff to research and prepare any needed documentation, as well as access to their legal counsel for guidance.

In attempting to unify our neighborhood and transfer it to its rightful school district in Clovis, we have encountered further challenges by the improper guidance and unequal treatment received from FCOE staff that should have remained neutral to all parties, by the procedural errors throughout the entire process, and by the incorrect interpretation of specific criteria statements of the Education Code by the County Committee and its advisor, Jan Biggs.

We look forward to the opportunity to be heard and for these issues to be fully reviewed and corrected by the State Board of Education.

Sincerely,
-signature-

Bob Roy, Chief Petitioner

-signature-





-signature-

Carol Kingen





Ken Kingen

Date: 10-26-07

cc: Larry Powell, Superintendent
Racial/Ethnic Report on a Petition to Transfer Territory 

from the Fresno Unified School District to the 

Clovis Unified School District in Fresno County

Background

The Fresno County Committee on School District Organization (County Committee) has authority to approve or disapprove the transfer of territory from one school district to another within Fresno County. On October 11, 2007, the County Committee voted, on a 7–1 roll call vote, to disapprove the transfer of 480 acres in the southwestern section of the city of Clovis, where approximately 732 public school students reside, from the Fresno Unified School District (USD) to the Clovis USD.
Affected school districts or chief petitioners may appeal the County Committee’s decision on territory transfers for issues of noncompliance with the provisions of California Education Code (EC) sections 35705, 35706, 35709, 35710, or 35753(a). The chief petitioners for the territory transfer petition submitted such an appeal to the Fresno County Superintendent of Schools (County Superintendent). The County Superintendent subsequently transmitted the appeal documents, along with the complete administrative record of County Committee action, to the California State Board of Education.

Before disapproving the proposed territory transfer, the County Committee determined that the proposal failed to substantially meet the following required condition:  

The reorganization of the districts will preserve each affected district's ability to educate students in an integrated environment and will not promote racial or ethnic discrimination or segregation (EC Section 35753[a][4]).
The County Committee based its conclusion primarily on its finding that the proposed territory transfer would significantly reduce the percentage of white students at the Viking Elementary School in the Fresno USD.

Following is a racial/ethnic report regarding the proposal to transfer territory from the Fresno USD to the Clovis USD, prepared by the California Department of Education (CDE).

Criteria by which the territory transfer proposal was evaluated
Pursuant to EC Section 35753(a)(4), a proposal to reorganize a school district may be approved if it is substantially determined that it would not promote racial or ethnic discrimination or segregation. Section 18573 of Title 5, California Code of Regulations (5 CCR), requires five factors to be considered in determining whether school district reorganization would promote racial or ethnic discrimination:

· The current number and percentage of pupils in each racial and ethnic group in the affected districts and schools in the affected districts, compared with the number and percentage of pupils in each racial and ethnic group in the affected districts and schools in the affected districts if the proposal or petition were approved.

· The trends and rates of present and possible future growth or change in the total population in the districts affected, in each racial and ethnic group within the total district, and in each school, of the affected districts.

· The school board policies regarding methods of preventing racial and ethnic segregation in the affected districts and the effect of the proposal or petition on any desegregation plan or program of the affected districts, whether voluntary or court ordered, designed to prevent or to alleviate racial or ethnic discrimination or segregation.

· The effect of factors such as distance between schools and attendance centers, terrain, and geographic features that may involve safety hazards to pupils, capacity of schools, and related conditions or circumstances that may have an effect on the feasibility of integration of the affected schools.

· The effect of the proposal on the duty of the governing board of each of the affected districts to take steps, insofar as reasonably feasible, to alleviate segregation of minority pupils in schools regardless of its cause.

Each of these factors will be evaluated in light of available information, including information derived from the California Basic Educational Data System (CBEDS).

Discussion and Analysis

1. Current Racial/Ethnic Enrollment: District Level Analysis

Tables 1a and 1b illustrate the racial/ethnic enrollments of the affected districts as they existed in 2006-07 when the County Committee made its decision. At that time, enrollments (rounded) were 15 percent white and 85 percent minority—including 58 percent Hispanic and 11 percent African American—for the Fresno USD; and 53 percent white and 43 percent minority for the Clovis USD.

	Table 1a. Current Racial/Ethnic Enrollment: District Levels

	
	African American
	Asian
	Filipino
	Hispanic
	Other*
	White
	Total**

	Fresno USD
	8,632
	11,257
	333
	44,826
	871
	11,484
	77,403

	Clovis USD
	1,305
	4,945
	545
	8,537
	499
	19,479
	35,310


Source: CBEDS, 2006-07.
* “Other” includes American Indian or Alaska Native and Pacific Islander. This statement is true for all the following tables using CBEDS data.

**Total does not contain students coded as “multiple or no response.” For the Fresno USD, 152 “multiple or no response” students were subtracted from the total; and 1,791 “multiple or no response students” were subtracted from Clovis USD’s total. As a result, percentages listed in the following tables may not sum to 100 percent.

	Table 1b. Current Racial/Ethnic Enrollment Percentages: District Levels

	
	African American
	Asian
	Filipino
	Hispanic
	Other
	White
	Percent Minority

	Fresno USD
	11.1%
	14.5%
	0.4%
	57.8%
	1.1%
	14.8%
	85.0%

	Clovis USD
	3.5%
	13.3%
	1.5%
	23.0%
	1.3%
	52.5%
	42.7%


Source: CBEDS, 2006-07.
2. Minority Enrollment in Proposed Territory Transfer: District Level Analysis

The following tables (2a and 2b) provide the minority and white enrollments of the districts assuming the affected territory had been transferred from the Fresno USD to the Clovis USD.

	Table 2a. Fresno USD (if territory transfer approved)

	
	Minority
	White
	

	
	Number
	Percent
	Number
	Percent
	Total

	District-wide
	65,428
	85.3%
	11,243
	14.7%
	76,671


Source: CBEDS, 2006-07; “Fresno USD Response to Petition for Transfer of Territory from Fresno USD to Clovis USD” submitted to the County Committee June 14, 2007; and Fresno County Office of Education’s transmittal on ethnicity of remainder of students in transfer area dated May 21, 2009.
	Table 2b. Clovis USD (if territory transfer approved)

	
	Minority
	White
	

	
	Number
	Percent
	Number
	Percent
	Total

	District-wide
	16,322
	45.3%
	19,720
	54.7%
	36,042


Source: CBEDS, 2006-07; “Fresno USD Response to Petition for Transfer of Territory from Fresno USD to Clovis USD” submitted to the County Committee June 14, 2007; and Fresno County Office of Education’s transmittal on ethnicity of remainder of students in transfer area dated May 21, 2009.
3. Racial and Ethnic Enrollment: Trends and Rates of Change
An analysis of Fresno USD CBEDS data from 2002-03 through 2006-07 (tables 3a and 3b) indicates that enrollment of Hispanic students increased 5.7 percent—while enrollment district-wide decreased 4.5 percent. White student enrollment decreased 23 percent, while other groups also experienced reductions, but by lower percentages: African American, 8.1; Asian, 15.1; and Filipino, 14.4. Overall the Fresno USD’s total minority student enrollment, as a percentage of total enrollment, increased from 81.6 percent in 2002-03 to 85.0 percent in 2006-07.

	Table 3a. Fresno USD Historical Enrollment

	
	African American
	Asian
	Filipino
	Hispanic
	Other
	White
	Total*

	2002-03
	9,395
	13,259
	389
	42,420
	830
	14,916
	81,222

	2003-04
	9,344
	12,891
	385
	43,740
	820
	14,216
	81,408

	2004-05
	9,176
	12,371
	372
	44,619
	832
	13,378
	80,760

	2005-06
	8,906
	12,035
	358
	44,635
	819
	12,286
	79,046

	2006-07
	8,632
	11,257
	333
	44,826
	871
	11,484
	77,555

	Percent Change
	-8.1%
	-15.1%
	-14.4%
	5.7%
	4.9%
	-23.0%
	-4.5%


Source: CBEDS
*Section 3 totals include students coded as “multiple or no response.”
	Table 3b. Fresno USD Historical Enrollment Percentages

	
	African American
	Asian
	Filipino
	Hispanic
	Other
	White
	Percent Minority

	2002-03
	11.6%
	16.3%
	0.5%
	52.2%
	1.1%
	18.4%
	81.6%

	2003-04
	11.5%
	15.8%
	0.5%
	53.7%
	1.0%
	17.5%
	82.5%

	2004-05
	11.4%
	15.3%
	0.5%
	55.2%
	1.0%
	16.6%
	83.4%

	2005-06
	11.3%
	15.2%
	0.5%
	56.5%
	1.1%
	15.5%
	84.5%

	2006-07
	11.1%
	14.5%
	0.4%
	57.8%
	1.1%
	14.8%
	85.0%


Source: CBEDS, 2006-07.
An analysis of CBEDS data for the 2002-03 through 2006-07 period for the Clovis USD (tables 3c and 3d) indicates its white student enrollment decreased by 4.0  percent, while enrollment for all other groups (except Other) increased by the following percents: African American, 4.8; Asian, 18.6; Filipino, 2.4; and Hispanic, 19.6.

	Table 3c. Clovis USD Historical Enrollment

	
	African American
	Asian
	Filipino
	Hispanic
	Other
	White
	Total

	2002-03
	1,245
	4,169
	438
	7,135
	552
	20,297
	34,031

	2003-04
	1,223
	4,251
	457
	7,359
	568
	20,055
	34,663

	2004-05
	1,215
	4,398
	474
	7,599
	522
	19,723
	35,344

	2005-06
	1,198
	4,880
	479
	8,049
	496
	19,599
	36,378

	2006-07
	1,305
	4,945
	545
	8,537
	499
	19,479
	37,101

	Percent Change
	4.8%
	18.6%
	2.4%
	19.6%
	-9.6%
	-4.0%
	9.2%


Source: CBEDS.
	Table 3d. Clovis USD Historical Enrollment Percentages

	
	African American
	Asian
	Filipino
	Hispanic
	Other
	White
	Percent Minority

	2002-03
	3.7%
	12.3%
	1.3%
	21.0%
	1.6%
	59.6%
	39.8%

	2003-04
	3.5%
	12.3%
	1.3%
	21.2%
	1.6%
	57.9%
	39.9%

	2004-05
	3.4%
	12.4%
	1.3%
	21.5%
	1.5%
	55.8%
	40.2%

	2005-06
	3.3%
	13.4%
	1.3%
	22.1%
	1.3%
	53.9%
	41.5%

	2006-07
	3.5%
	13.3%
	1.5%
	23.0%
	1.3%
	52.5%
	42.7%


Source: CBEDS
4. Minority Student Enrollment: Projections

The information presented in the above Section 3 indicates that the Fresno USD has experienced a steady decline in enrollment over the past few years. The decline is especially strong in the white student population (23 percent decline in the past five years). Enrollment declines in the other racial/ethnic student populations are less severe, with the Hispanic student population actually growing by 5.7 percent over the previous five year period. The steady nature of these trends suggest that they will continue over the next few years, resulting in the Fresno USD becoming an increasingly minority school district.

Similar data presented for the Clovis USD indicate a district with slight overall enrollment growth, with a slow decline in the white student population and an increase in the minority student populations. These trends also are expected to continue.

Table 4 depicts the trends in minority and white student growth in the Fresno USD schools that contain the students proposed for transfer.

	Table 4. Enrollment Trends for Affected Fresno USD Schools

	
	Viking Elementary
	Scandinavian Middle
	McLane High

	
	Percent Minority
	Percent White
	Percent Minority
	Percent White
	Percent Minority
	Percent White

	2002-03
	62.1%
	37.9%
	88.3%
	11.7%
	88.1%
	11.9%

	2003-04
	64.9%
	35.1%
	89.9%
	10.1%
	90.0%
	10.0%

	2004-05
	67.7%
	32.3%
	89.7%
	10.3%
	91.1%
	8.9%

	2005-06
	71.7%
	28.3%
	91.8%
	8.2%
	91.3%
	8.4%

	2006-07
	72.4%
	27.6%
	91.7%
	8.2%
	91.7%
	8.1%


Source: CBEDS
The data in the above table indicate that Scandinavian Middle School and McLane High School are substantially minority schools and both have experienced slight increases in the minority student population over the previous five year period. Viking Elementary School is not as substantially minority, but the percent of minority students at this school has increased at a greater rate over the five year period. 

5. Effects of Territory Transfer on Fresno USD Minority Student Enrollment

Fresno USD, according to 2006-07 CBEDS, is 85.0 percent minority (see table 3b). If the proposed territory transfer is approved, Fresno USD is projected to be 85.3 percent minority, an increase of less than one-half a percentage point.
The Fresno USD provided the following 2006-07 data to the County Committee for each of the three primarily affected schools, which includes the percentage of pupils in each racial/ ethnic group within the (1) petition area; (2) entire attendance area of the school; and (3) school attendance area if the petition were approved:

	Table 5a. Viking Elementary School Attendance Area

	Fresno USD
	African American
	Asian
	Filipino
	Hispanic
	Other*
	White
	Total

	Petition Area 
	4.1%
	9.8%
	0.2%
	50.7%
	3.5%
	31.7%
	100%

	Attendance Area 
	7.0%
	9.3%
	0.5%
	51.5%
	4.1%
	27.6%
	100%

	Remaining if petition approved
	11.8%
	8.6%
	1.1%
	52.8%
	5.0%
	20.7%
	100%

	Change if petition approved
	4.8%
	-0.8%
	0.5%
	1.4%
	0.9%
	-6.9%
	0.0%


Source: “Fresno USD Response to Petition for Transfer of Territory from Fresno USD to Clovis USD” submitted to the County Committee June 14, 2007 (2006-07 data).

*”Other” includes American Indian or Alaska Native and Pacific Islander.

	Table 5b. Scandinavian Middle School Attendance Area

	Fresno USD
	African American
	Asian
	Filipino
	Hispanic
	Other*
	White
	Total

	Petition Area 
	2.1%
	19.2%
	0.0%
	42.6%
	0.0%
	36.2%
	100%

	Attendance Area 
	11.0%
	29.9%
	0.1%
	50.3%
	0.8%
	8.0%
	100%

	Remaining if petition approved
	11.5%
	30.6%
	0.1%
	50.8%
	0.8%
	6.1%
	100%

	Change if petition approved
	0.6%
	0.7%
	0.0%
	0.5%
	0.1%
	-1.8%
	0.0%


Source: “Fresno USD Response to Petition for Transfer of Territory from Fresno USD to Clovis USD” presented to the County Committee June 14, 2007 (2006-07 data).

*”Other” includes American Indian or Alaska Native and Pacific Islander.

	Table 5c. McLane High School Attendance Area

	Fresno USD
	African American
	Asian
	Filipino
	Hispanic
	Other*
	White
	Total

	Petition Area 
	21.1%
	21.1%
	0.0%
	36.6%
	2.8%
	18.3%
	100%

	Attendance Area 
	8.9%
	26.1%
	0.6%
	55.1%
	1.0%
	8.3%
	100%

	Remaining if petition approved
	8.6%
	26.3%
	0.7%
	55.6%
	1.0%
	8.1%
	100%

	Change if petition approved
	-0.3%
	0.1%
	0.1%
	0.5%
	-0.1%
	-0.3%
	0.0%


Source: “Fresno USD Response to Petition for Transfer of Territory from Fresno USD to Clovis USD” submitted to the County Committee June 14, 2007 (2006-07 data)

*”Other” includes American Indian or Alaska Native and Pacific Islander.

6.
School Board Policies: Desegregation Plans and Programs  

Fresno USD has operated a voluntary desegregation program since the 1977-78 school year. Given the lack of substantial effects of the territory transfer proposal on the numbers and percentages of minority and white students district-wide, approval of this territory transfer would not appear to seriously impact or harm the Fresno USD’s operation of this program.

7.
Factors Affecting Feasibility of Integration

No information was provided indentifying any specific effect or factors such as attendance centers, terrain, etc., on the feasibility of integration.

8.
Duty of School to Alleviate Segregation

The governing boards of each district involved in the territory transfer have a duty to alleviate segregation, regardless of the cause. If the proposal is approved, this duty would remain part of the policies of the governing boards. 
Summary Statement: Findings of Fact

Using 2006-07 CBEDS, the Fresno USD is 85.0 percent minority. The proposed territory transfer, if approved, would increase that percentage to 85.3 percent minority.
The Scandinavian Middle School and the McLane High School also have substantial minority student populations and the proposed transfer of territory would slightly increase minority student enrollment percentages at those schools. The proposed transfer would increase the minority student population at Viking Middle School from 72.4 percent to 79.3 percent, based on 2006-07 CBEDS data.

Conclusion

Fresno USD currently is a substantially minority school district and the percentage of minority students in the district is increasing. The proposed transfer of territory does not promote segregation in the Fresno USD since it would not contribute significantly to an increase in the percentage of minority students in the district. 

Similarly, the Scandinavian Middle School and the McLane High School are substantially minority schools; and the proposed transfer of territory would have minimal effects on minority student enrollment percentages at those schools. The effects of the territory transfer on the percentage of minority students at Viking Elementary School are larger than the effects at the other two schools. However, trends show that Viking Elementary School minority student enrollment is increasing at a much greater level, suggesting that the percentage of minority students at this school will reach a level similar to what would be created by the territory transfer. 

Given the above findings of fact, the CDE recommends that the proposal to transfer territory from the Fresno USD to the Clovis USD substantially complies with EC Section 35753(a)(4).


