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CALIFORNIA STATE BOARD OF EDUCATION
September 2009 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Franklin-McKinley Elementary School District to waive California Code of Regulations, Title 5, Section 3043(d), which requires a minimum of 20 school days of attendance of four hours each for an extended school year (summer school) for special education students.

Waiver Number: 18-5-2009
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial

That the district: 1) provide within 16 days of increased minutes the time equal to that normally provided in 20 days as required by California Code of Regulations, Title 5 (5 CCR), Section 3043(g)(1); 2) only 16 days of special education average daily attendance (ADA) may be claimed for this service; 3) the waiver is approved retroactively for the 2008-09 school year only. Once issues of special education noncompliance have been resolved, the California Department of Education (CDE) will consider further waivers for the extended year program.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


In the past, the SBE has approved waivers to allow school districts to provide the required minimum amount of time in fewer days during the ESY for special education students.

ESY is the term for the education of the special education students “between the close of one academic year and the beginning of the next,” similar to a summer school. The difference is that if the student’s individualized education program (IEP) requires an ESY, the district is required to offer the schooling, unlike most summer schools. 

	SUMMARY OF KEY ISSUES


The Franklin-McKinley Elementary School District (ESD) waiver request states that the requested change provides more continuity for delivery of instruction between general education and special education, as the Franklin-McKinley ESD is requesting a waiver so that the extended year program for special education students may be modified to match that of the general education summer school program. The Franklin-McKinley ESD states that this waiver would allow special education students to participate in their general educational experience along with their non-disabled peers, allow students and

	SUMMARY OF KEY ISSUES (Cont.)


families the flexibility to plan extended weekend breaks without interrupting the students’ educational program, and will assist in the recruitment of qualified special education staff due to the relaxed summer schedule. According to the Franklin-McKinley ESD, this waiver would further allow for simplification of transportation and food service issues.

California Code of Regulations, Title 5, (5 CCR) Section 3043 requires a district to provide ESY services to a student who has unique needs and requires special education services and related services in excess of the regular school academic year. 5 CCR Section 3043(d) requires that the program be provided for a minimum of 20 instructional days, typically for 4 hours each day. Franklin-McKinley ESD requests to waive 5 CCR, Section 3043(d), the 20 day minimum of ESY and substitute the same number of instructional minutes over a fewer number of days.

During the summer 2009, the Franklin-McKinley ESD offered a 16 school day ESY and the summer school is now over, so this waiver is retroactive. However, a review of recent compliance history with special education law reveals the district failed to adequately address the needs of students with disabilities (California Education Code [EC] Section 33051[a][1]). Franklin-McKinley ESD has failed to complete required special education self-review file submissions for the 2007-08 school year. The CDE found the Franklin-McKinley ESD to be out of compliance with special education law in Special Education Complaint Investigation S-0002-07/08 for failing to develop an assessment plan within the statutory timeline of 15 days. The corrective actions were not completed until six months after the required timeline. 

The CDE also found the Franklin-McKinley ESD to be out of compliance with special education law in Special Education Complaint Investigation S-0167-07/08 for failing to: 

· Implement the student’s IEP

· Review the student’s IEP on at least an annual basis

· Provide the student’s records within five business days

· Obtain written consent before conducting an assessment

· Hold an IEP within 30 days of parent request

The corrective actions prescribed by the CDE are overdue. The Franklin-McKinley ESD failed to provide required responses to the complaints.  

The CDE recommends the SBE approve the waiver with conditions that the District: 1) provide within 16 days of increased minutes the time equal to that normally provided in 20 days as required by California Code of Regulations, Title 5 (5 CCR), Section 3043(g)(1); 2) only 16 days of special education average daily attendance (ADA) may be claimed for this service; 3) the waiver is approved retroactively for the 2008-09 school year only. Once issues of special education noncompliance have been resolved, the California Department of Education (CDE) will consider further waivers for the extended year program.

	
SUMMARY OF KEY ISSUES (Cont.)


Demographic Information: The Franklin-McKinley ESD is located in an urban area of Santa Clara County with a total student population of 10,044 of which 879 students receive special education services.
Authority for Waiver: EC Section 33050

Period of request: July 1, 2009, to June 30, 2011

Local board approval date(s): March 24, 2009

Public hearing held on date(s): March 24, 2009

Bargaining unit(s) consulted on date(s): January 28, 2009 

Name of bargaining unit/representative(s) consulted: Franklin-McKinley Education Association – Scott Shulimson, President; California School Employees Association – Donnell Fassller, President

Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral – Franklin-McKinley Education Association

 FORMCHECKBOX 
  Support – California School Employees Association 

 FORMCHECKBOX 
  Oppose

Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify)
Advisory committee(s) consulted: District Advisory Committee   
Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:

Date(s) consulted: February 25, 2009

	FISCAL ANALYSIS (AS APPROPRIATE)


There is no significant statewide fiscal impact with waiver approval or denial.

	ATTACHMENT(S)


Attachment 1: General Waiver Request (3 pages.) (Original waiver request is signed and on file in the SBE Office or the Waiver Office.)
8/28/2009 2:07 PM
 8/28/2009 2:07 PM

