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	ITEM ADDENDUM


	Date:
	September 16, 2010


	TO:
	MEMBERS, State Board of Education


	FROM:
	JACK O’CONNELL, State Superintendent of Public Instruction


	SUBJECT:
	Item 31 – Open Enrollment Act–Approve Commencement of 15-Day Public Comment Period for Proposed Changes to Proposed California Code of Regulations, Title 5, sections 4700–4703.


Summary of Key Issues

The Open Enrollment Permanent Regulations 45-day public comment period commenced on July 30, 2010, and ended at 5:00 p.m., on September 14, 2010. The public hearing for the Regulations was held on September 14, 2010.
During the adoption of the Emergency Regulations for Open Enrollment, the Office of Administrative Law (OAL) directed staff to remove from Section 4702(a), the September 15th deadline for providing notice to parents. A date certain year for the initial year was necessary to effectively implement the statute and should have only been included in the Emergency Regulations. The September 15th date is not intended to apply to any school year subsequent to the 2010–11 school year, and its removal from the proposed regulations represents an amendment.

In response to the comments received during the 45-day public comment period, additional amendments were made to sections 4701, 4702, and 4703. The State Board of Education is asked to approve all the amendments made to the Regulations (See Attachment 2) and commence a 15-day public comment period.

Attachment(s)

Attachment 1:
Final Statement of Reasons (18 pages)
Attachment 2:
Proposed 15-day Regulations, California Code of Regulations, Title 5, 


sections 4700–4703 (4 Pages)
FINAL STATEMENT OF REASONS

Implementation of the Open Enrollment Act

Update of Initial Statement of Reasons

After the 45-day comment period, the following changes were made to the proposed text of the regulations with the recommendation that they be sent out for a 15-day comment period:

Section 4701(a)(2)(E) has been added to clarify the exclusion from the Open Enrollment List of schools that are not schools of a district of residence as defined in Education Code (Ed. Code) section 48352(d).

Section 4702(a) has been amended by removing the date “September 15” and replacing it with the phrase “14 calendar days after the Open Enrollment List is posted on the CDE’s Web site at http://www.cde.ca.gov/.” A date certain year for the initial year was necessary to effectively implement the statute and should have only been included in the emergency regulations. The September 15th date was not intended to apply to any school year subsequent to the 2010–11 school year.

Section 4702(c) was added to clarify the intent of continuity of enrollment for a student in a district of enrollment with regard to matriculation to a middle or high school in the district.

Section 4703(b) was amended to clarify for parents and districts instances where the deadline to enroll reasonably and legitimately would occur on a day other than the first day of instruction. Language was added to reflect the responsibility of enrollment as that of the parent, as opposed to the pupil.

LOCAL MANDATE DETERMINATION
It is unknown whether the proposed regulations impose any mandate on local agencies or school districts.
ALTERNATIVES DETERMINATION
The State Board of Education (SBE) has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to affected private persons than the proposed regulation.
Summary and Response to Comments Received During the Initial Notice Period of July 30, 2010, through September 14, 2010, Inclusive.

The originally proposed text was made available for public comment for at least 45 days from July 30, 2010, through September, 2010. Fifty-five written comments were received during that period. Pursuant to Government Code sections 11346.9(a)(3) and (a)(5), California Department of Education (CDE) staff, on behalf of the SBE, has summarized and responded to those comment as follows: 
Elliott Duchon, Chair, Riverside County Schools Advocacy Association

Lindy Newton, Former Teacher, Wild Rose Elementary School, 
Monrovia Unified School District 
Harold Standerfer, Deputy Superintendent, Alhambra Unified School District

Brian Beck, Superintendent, Hughson Unified School District

Gary L. Jones, Assistant Superintendent, Hughson Unified School District
Eric Cederquist, Superintendent, Fowler Unified School District 
Carla Mason, San Elijo Middle School 
Jimmy Miringoff, Teacher, Alvin Dunn Elementary School 

Adeline Ling, Kindergarten Teacher, Manzanita School K-1, Covina Valley Unified School District 
Sue Cytryn, Former Principal, Manzanita Elementary, Covina Valley Unified School District 
Matthew King, Teacher, Del Rio Elementary

Gary Rutherford, Superintendent, Upland Unified School District
Kevin Holt, Superintendent, San Marcos Unified School District

Marc Liebman, Superintendent, Berryessa Union School District

James Gibson, Superintendent, Castaic Union School District

Aida Buelna, Superintendent, Superintendent, Esparto Unified School District

Janet Wilson, Superintendent/Principal, Dehesa School District

Joan Weideman, Board Member, Pacifica School District

Amirah Tulloch, Student

Comment:  The methodology used to identify the 1000 low-achieving schools is flawed because it identifies successful schools as failing and fails to identify some of the state’s lower achieving schools. Placing higher achieving schools on the list does not meet the intent of the law, and effectively removes parents’ right to transfer their students from lower achieving schools under this act, because those lower achieving schools are not on the list. The method for identifying schools should be adjusted.

Reject:  The proposed regulation as written in section 4701 reflects the statutory requirements with regard to the identification of the 1000 schools on the Open Enrollment List.

Lindy Newton, Former Teacher, Wild Rose Elementary School, 
Monrovia Unified School District 
Eric Cederquist, Superintendent, Fowler Unified School District 
John McGuire, Superintendent/Principal, Pacific Union School District
Comment: The exception criteria (10 percent cap for a local educational agency (LEA), exclusion of certain school types) penalize small schools or schools that are not charter, or community, and fail to identify some lower performing schools in larger districts. There should be no exceptions regarding the list of 1000 lowest-performing schools.

Reject:  The proposed regulation as written in section 4701 reflects the statutory requirements with regard to the exclusion of certain schools from the Open Enrollment list.
Elliott Duchon, Chair, Riverside County Schools Advocacy Association

Comment: The requirement that a new cohort of schools be identified annually has the potential to cause chaos in implementation of the Open Enrollment Act as some schools may “bounce off and on” the list on an annual basis.

Reject:  The proposed regulation as written in section 4701 reflects the statutory requirements with regard to the annual identification schools.
Cathie Morris, Kern County
Janet Wilson, Superintendent/Principal, Dehesa School District
Comment: Single-school school districts have 100 percent of their schools identified if they are on the list. This is inconsistent with the 10 percent rule.


Reject: The proposed regulation as written in section 4701(a)(3) reflects the statutory language in Ed. Code section 48352(a)(2)(A), which states that “if the number of schools in a local educational agency is not evenly divisible by 10, the Superintendent shall round up to the next whole number of schools.” This means that an LEA with 1 to 10 schools could have one school on the list; an LEA with 11 to 20 schools could have 2 schools on the list, etc.

Steve Bolman, Deputy Superintendent, Business Services, Petaluma City Schools

Comment:  The commenter states that the number of schools from the district on the Open Enrollment list cannot exceed the “10 percent” limit.

Accept: The proposed regulation as written in section 4701(a) reflects the statutory requirement that an LEA have no more than 10 percent of its schools on the Open Enrollment List per Ed. Code section 48352(a)(2)(A).
David Walrath, Small School Districts’ Association

Comment: The regulations  are a clear violation of the law, specifically that an LEA can have no more than 10 percent of its schools on the list, and that if the number of schools in an LEA is not evenly divisible by 10, the Superintendent shall round up to the next whole number of schools.

Reject:  The regulations as written reflect statutory requirements with respect to the 10 percent criterion. In practice, this means that an LEA with one to ten schools could have one school on the Open Enrollment List; an LEA with 11-20 schools could have two schools on the Open Enrollment List, etc.

John McGuire, Superintendent/Principal, Pacific Union School District
Comment:  The formula which selects only a limited number of schools in each grade span conflicts with Ed. Code section 48352 because it results in a list with many high achieving schools, and is not consistent with the purpose of identifying "low achieving schools." These proportions are arbitrary and do not reflect actual conditions and performance. Also, the use of the decile 1 ratio results in the over identification of elementary schools, but leaves many middle and high schools off the list.


Reject: The proposed regulation as written in section 4701(a)(1) reflects the statutory requirement with regard to the distribution of school type, namely that the ratio of elementary, middle, and high schools on the Open Enrollment List is the same that existed in decile 1 of the 2009 Base API (Ed. Code section 48352[a][1]).
John McGuire, Superintendent/Principal, Pacific Union School District
Elliott Duchon, Chair, Riverside County Schools Advocacy Association

Comment:  The application of the 10 percent cap on the number of schools that can be identified in one LEA (a) prevents the public from knowing which schools are actually the lowest performing, (b) exempts some low-performing schools in larger districts, and (c) effectively identifies a much higher percentage of schools in smaller districts. 
Reject: The proposed regulation as written in section 4701(a) reflects the statutory requirement that an LEA have no more than 10 percent of its schools on the Open Enrollment List per Ed. Code section 48352(a)(2)(A).

Aida Buelna, Superintendent, Superintendent, Esparto Unified School District

Brian Jacobs, Superintendent, Fallbrook Union Elementary School District

Comment:  Remove the 10 percent cap currently in place in the methodology and let the list show the actually 1000 low performing schools.

Reject: The proposed regulation as written in section 4701(a) reflects the statutory requirement that an LEA have no more than 10 percent of its schools on the Open Enrollment List per Ed. Code section 48352(a)(2)(A).

John Porter, Superintendent, Franklin-McKinley School District
Comment: There should be a cap on how many students leave any one school (e.g., max 10 percent).

Reject: The comment does not specifically address a proposed regulation, although a recommendation for amending the regulations is given. The regulations as written reflect statutory requirements.

Comment: Moving into next year, districts that have Open Enrollment schools need to be able to adjust their workforce within 45 days of the open enrollment deadlines (e.g., using the same emergency legislation that is in state law under certain severe financial distress situations at the state level.)

Reject: The comment does not specifically address a proposed regulation, although a recommendation for an additional regulation is given. The regulations as written reflect statutory requirements.

Comment: There needs to be legislation that creates regional ‘pools’ and district financial incentives to hire certificated and/or classified staff that are affected by Open Enrollment layoffs in hiring.

Reject: The comment does not specifically address a proposed regulation. The regulations as written reflect statutory requirements.
Harold Standerfer, Deputy Superintendent, Alhambra Unified School District

Comment:  Exclude from the Open Enrollment List any school that is not in Program Improvement (PI) or that is near the 800 API target established by the state. Use an identification process that includes only decile 1 and 2 schools, with an LEA cap.
Eric Cederquist, Superintendent, Fowler Unified School District 

Comment: Publish two lists: one under the current regulations and one using the same methodology without the exceptions.

Reject: The exceptions in section 4700(a)(2) reflect statutory requirements.
Lynn Rose
Comment:  In creating the Open Enrollment List target the bottom ten percent of the lowest performing schools irrespective of other criteria.

Reject:   The regulations as written reflect statutory requirements. Identifying the “bottom ten percent of the lowest performing schools” goes beyond the scope of the statute.

James M. Sargent, Superintendent, Caruthers Unified School District
Comment:  The act destroys the credibility and trust of statewide leadership in education, and alternatives should be provided to counteract the unfair labeling of a school, the demoralizing effect on the families, faculty and staff, and the insensitivity demonstrated toward small rural communities.

Reject:  No specific recommendation is offered. The regulations as written reflect statutory requirements.

Carla Mason, San Elijo Middle School, Math Department Co-chair
Comment:  Schools with low API scores should be made to improve their scores or given more money for additional educational resources and schools that do not have low API scores should be excluded from the [Open Enrollment] list.

Reject: The comment does not specifically address a proposed regulation. The regulations as written reflect statutory requirements.
Thomas R. Manniello, Esq., Lozano Smith Attorneys at Law

Wanda Pyle, Director of Curriculum and Instruction, Covina-Valley Unified School District

Comment:  While Ed. Code section 48356 identifies certain pupils who should have priority for approval under the Open Enrollment Act, at the same time Ed. Code section 48357 creates a “first-come –first-served” situation because of the 60-day time limit on approving applications. The regulations should clarify that districts may establish a window for processing transfer applications and aggregating them in order to satisfy priority enrollment requirements in the legislation.

Reject:  Ed. Code 4834(b)(6) already contains a provision that a school district of enrollment shall establish a period of time for resident pupil enrollment prior to accepting transfer applications.

Comment: Regulations should allow school districts to consider the disciplinary history of an applicant as a basis for denial of a transfer. The current regulations lack specific language regarding transfer eligibility for students with pending disciplinary actions or for students placed as a result of involuntary transfer due to disciplinary reasons.

Reject:  The recommendation goes beyond the scope of the statute.
Comment: The SBE should adopt a standing waiver of the Open Enrollment Act provisions for all schools that have a “high” API score, as compared to a base score to be determined annually by the SBE.

Reject:  The recommendation goes beyond the scope of the statute. The regulations as written reflect statutory requirements.
Gary Rutherford, Superintendent, Upland Unified School District

Comment: A waiver process should be developed to allow local agencies recourse if they can show that their schools are not low achieving, per Ed. Code section 48352.
Reject:  The recommendation goes beyond the scope of the statute.

James Gibson, Superintendent, Castaic Union School District

Comment: The CDE should adopt a waiver process to the Title 5 regulations that would allow a reconsideration of any 800+ school, or any school on the Open Enrollment List that has demonstrated significant and on-going improvement. 

Reject:  The recommendation goes beyond the scope of the statute.

Comment: Remove the Live Oak Elementary School from the Open Enrollment List and relinquish all labels that indicate low achievement for this school.

Reject:  The methodology resulting in the naming of this school to the Open Enrollment List reflects statutory requirements and is formulaic.

Wanda Pyle, Director of Curriculum and Instruction, Covina-Valley Unified School District

Carlye Olsen, Director of Accountability, Staff Development, and Ed Tech, Whittier Union High School District

Comment:  Continuation schools should not be on the Open Enrollment List, as, under Open Enrollment students could return to a comprehensive school site which could be an inappropriate placement.
Reject:  The recommendation goes beyond the scope of the statute.
Wanda Pyle, Director of Curriculum and Instruction, Covina-Valley Unified School District

Comment:  Schools making API growth targets, not identified for PI, and schools with an API score of 800 should not be on the Open Enrollment List.

Reject:  The proposed regulations as written reflect statutory requirements.

John McGuire, Superintendent/Principal, Pacific Union School District
Janet Wilson, Superintendent/Principal, Dehesa School District
Comment: The 10 percent cap and the exemption of charter schools result in inequitable treatment of small school districts.

Reject: The comment does not speak specifically to the proposed regulations. The regulations as written reflect statutory requirements.

James M. Sargent, Superintendent, Caruthers Unified School District
Comment: Naming a school to the “low-performing” list pursuant to the Open Enrollment Act impacts rural schools, and the schools in the Caruthers Unified School District in particular in several ways: (a) imperils support for a school bond intended to improve school facilities; (b) misrepresents the real progress made at the school, because in this case the school is not a low-performing school; and (c) will negatively impact the students who most need the positive effect of educational reform policies. 
Reject: The comment does not specifically address a proposed regulation, or recommend a specific revision. The regulations as written reflect statutory requirements.

John McGuire, Superintendent/Principal, Pacific Union School District
Comment: The commenter states that these Emergency Regulations do not allow sufficient time for public comment on the formula, therefore, violating the rights of parents, schools, and school districts to respond. They also lack an appeals process for LEAs who believe they have been incorrectly identified. It is unreasonable to expect LEAs to respond to proposed policies that have not been fully approved. 
Reject: The finding of emergency has been approved by the Office of Administrative Law (OAL) and the Emergency Regulations are currently in effect. Because the identification of schools is based on a formula, there is no appeal process.

Lindy Newton, Former Teacher, Wild Rose Elementary School, 
Monrovia Unified School District
Comment: The following statement in the Finding of Emergency is “inflammatory and inaccurate:” 

…the emergency regulations adopted are necessary to avoid serious harm to the public…especially for public school pupils attending Open Enrollment Schools.
Reject: The comment addresses Emergency Regulations which have already been approved by the OAL.

Virginia Strom-Martin, Legislative Advocate, Los Angeles Unified School District
Elliott Duchon, Chair, Riverside County Schools Advocacy Association

Comment: The act places additional operational and budgetary burdens on school districts and those mandated costs should be addressed; and the act does not address the potential cost of special education due to encroachment, the cost of serving students requiring multiple services, or the excess costs associated with programs that may receive high numbers of disabled students.

Reject: The comments do not address a specific proposed regulation. The regulations as written reflect statutory requirements.

Matthew King, Teacher, Del Rio Elementary

Comment: Regulations do not specify who will pay for the costs of parent notification.

Reject:  The comment is beyond the scope of the statute.
Virginia Strom-Martin, Legislative Advocate, Los Angeles Unified School District
Elliott Duchon, Chair, Riverside County Schools Advocacy Association

Comment: The commenters state that the act does not align with the other state-mandated (intra-district) open enrollment program which opens May 1 and closes

June 1, annually. Key dates for providing notice to parents, application deadline, and a window for response to the application happen too early in the year to allow for projection of available seats. Districts do not know the subsequent year’s enrollment capacity until late April.
Partially accept: The date for parent notification has been revised in section 4702(a) of the proposed regulations.
Comment: The commenters state that the act should be aligned with the No Child Left Behind (NCLB) Act of 2001 timeline requirements.
Reject: The comment does not specifically address a proposed regulation. The regulations as written reflect statutory requirements.

Elizabeth Rho-Ng, Attorney at Law, Dannis Woliver Kelley

Comment: Clarification is needed about how a county office of education (COE) is represented as a “school” under the Open Enrollment Act, i.e., which specific COE school is being referenced, how a proposed district of enrollment is to know whether such a school is on the list, and whether it (the district) is to respond to subject students from such schools. 

Partially accept:  Section 4701 has been amended to clarify the exclusion from the Open Enrollment List of schools that are not schools of a district of residence as defined in Ed. Code section 48352(d).
Patricia Sims, Director, Special Education, Fresno County Office of Education
Florene Bednersh, Asst. Superintendent, Santa Barbara County Education Office
Sharon Bölle, Asst. Superintendent, Student Services, San Bernardino County Superintendent of Schools
Cheryl Mohr, Director, Special Education Programs & Services, Madera County Office of Education
Lorna Gilbert, Ed.D., Director, Special Services, San Benito County Office of Education

Ron Whitman, Assistant Superintendent, Special Education, Sonoma County Office of Special Education
 Gaye Smoot, Assistant Executive Director, California County Superintendents Educational Services Association
Bonnie Jones-Lee, Stanislaus County Office of Education, Division Director Special Education and Health Services
Susan K. Burr, Executive Director, California County Superintendents Educational Services Association

Lee Andersen, County Superintendent of Schools, Merced County Office of Education

Pamela Bachilla, Legislative Advocate, Alameda County Superintendent of Schools

Jean Holbrook, San Mateo County Superintendent of Schools, San Mateo County Office of Education

 Mike Kilbourn, Orange County Department of Education, California County Superintendents Educational Services Association

Comment:  COE special education programs are inappropriately classified as a “school,” and therefore should not be subject to identification as an Open Enrollment School. Special education programs of COEs should be excluded from the list. Reasons include the following:  

(a) COEs are service providers to a number of districts and operate special education classes/programs at numerous school site locations in their respective counties/areas. All the programs may be placed under one CDS code, as COEs are required to establish a CDS code for their programs. However, this collection of COE programs is not a “school” in the traditional sense, and would not count as a school of residence as defined in the Open Enrollment legislation.

(b) Although special education schools are assigned an API score, they are not given an API target, or a statewide rank. Also, the COE special education programs serve multiple age groups, rendering the assignment of elementary, middle, or high school type meaningless in these settings. 

(c) A parent of a special education student can request placement in another school at any time under the Individual with Disabilities Education Act (IDEA), these parents already have greater freedom of choice than that provided in the Open Enrollment Act. Transfer of these students under the Open Enrollment Act would confer no benefit to them. There may, however, be significant costs to districts if parents request a transfer, as an Individualized Education Program (IEP) team meeting would have to be called to discuss changes in placement.
(d) Students in these special education programs have been placed there as a result of IEP agreements, which involve the students’ parents and an IEP team. Informing parents that their students can transfer after they have been appropriately assessed and placed is confusing to parents who already have extra challenges in meeting their students’ special needs. The IEP placement, in accordance with the IDEA, takes precedence over state law and the provisions of the Open Enrollment Act.
Partially accept:  Section 4701 has been amended to clarify the exclusion from the Open Enrollment List of schools that are not schools of a district of residence as defined in Ed. Code section 48352(d).
Ron Wenkart, General Counsel, Orange County Department of Education
Comment: Orange County Department of Education (OCDE) special education schools or programs should not be on the Open Enrollment List of schools. Reasons cited are: (a) It is contrary to the intent of the Legislature; (b) Each pupil in California is a resident of a school district, not a county office (Ed. Code section 48200). For students in OCDE programs, the Memorandum of Understanding between the OCDE and school districts in the county identifies the school district as the student’s district of residence, charged with the responsibility of ensuring that the student receives a free appropriate public education (FAPE); (c) the Public Schools Accountability Act (PSAA) excludes COE-operated schools and programs from API rankings (Ed. Code section 52052[h]); (d) Federal law authorizes the placement of students with intensive special education needs in regional or centralized programs, such as those under the jurisdiction of the county superintendent; and (e) Application of the Open Enrollment Act to pupils in OCDE special education programs would conflict with federal law (IDEA). 
Partially accept:  Section 4701 has been amended to clarify the exclusion from the Open Enrollment List of schools that are not schools of a district of residence as defined in Ed. Code section 48352(d).
Virginia Strom-Martin, Legislative Advocate, Los Angeles Unified School District
Comment: The statute is silent in the responsibility of transportation, so regulations should clarify that districts are not responsible for transportation, and that transportation costs should be borne by parent/guardian.

Reject: The recommendation is beyond the scope of the statute.
Elliott Duchon, Chair, Riverside County Schools Advocacy Association

Matthew King, Teacher, Del Rio Elementary
Comment:  The [Open Enrollment] Act is silent on the issue of responsibility to provide transportation and no funding has been set aside for that purpose. Clarification is needed to (a) ensure that districts are not responsible for providing transportation for the transfers and (b) specify which district is responsible for mandated special education transportation.

Reject: The recommendation is beyond the scope of the statute.

Darcie L. Cancino

Comment: In section 4702 of the proposed regulations, clarification is needed regarding the date of notice and the expected date of transfer. Specifically, is the notification to be given on the first day of instruction for that school year for the student to transfer within that same year?

Partially accept: Per the Open Enrollment emergency regulations for the 2010-11 school year only, notice regarding the transfer option is intended for use in the 2010-11 year. An amendment has been added to the proposed regulations which specifies when parents will be noticed in the current year regarding their options to transfer their pupils for the subsequent school year.
Comment: Clarification is needed regarding the discrepancy between requirements if a student choosing to enroll in the school to which he has been admitted must enroll on or before the first day of instruction but notice of Open Enrollment status is not given until the first day of instruction or September 15.

Accept: Section 4703(b) of the proposed regulations has been amended to clarify the date of enrollment in a district of enrollment.
Comment: Clarification is needed on noticing students outside the public school system: How will students not enrolled in a public school be notified that schools in their district are on the Open Enrollment List, and that they have the option to transfer?
Reject: Section 4702 of the proposed regulations states that, “The district of residence shall notify the parent(s) or guardian(s) of each pupil enrolled in a school included on the most recent Open Enrollment List of the option to transfer.”

Virginia Strom-Martin, Legislative Advocate, Los Angeles Unified School District
Elliott Duchon, Chair, Riverside County Schools Advocacy Association

Comment: Clarification is needed regarding who is entitled to a notice from the schools on the list—students actually enrolled in an Open Enrollment school or students living in the attendance area of an Open Enrollment school, e.g., students matriculating to a middle school on the list, but not yet enrolled.

Reject: Section 4702(a) states that “The district of residence shall notify the parent(s) or guardian(s) of each pupil enrolled in a school included in the most recent Open Enrollment List of the option to transfer.” This regulation reflects the statutory requirement for notification in Ed. Code section 48354(b).

Comment: The [Open Enrollment] Act fails to clarify open enrollment priorities. The act appears to give transfer students priority over resident students who may enroll in the fall as well as other students from within the district who may use open enrollment or the intra-district permit process. The act appears to prioritize out-of-district transfers over students enrolling via open enrollment, intra-district, or inter-district permit. Students opting for open enrollment and intra-district permits are from the home district and, if early space estimates are exceeded, may become subject to “bumping.” Regulations should clarify the process for transfers for existing and proposed policies and how they interact or are prioritized.
Reject: The statute contains provisions for accepting transfer students into a district of enrollment, including the designation of transfer priority under the Open Enrollment Act.
Comment:  Clarification is needed regarding eligibility for transfer for students enrolled in a school different from their school of residence (e.g. a magnet program or through district open enrollment, or intra-district permits) when the student’s school of residence is on the Open Enrollment List.
Reject:  The comment goes beyond the scope of the statute. Section 4702(a) of the proposed regulations states that “The district of residence shall notify the parent(s) or guardian(s) of each pupil enrolled in a school included in the most recent Open Enrollment List of the option to transfer.” This regulation reflects the statutory requirement for notification in Ed. Code section 48354(b).
Virginia Strom-Martin, Legislative Advocate, Los Angeles Unified School District
Elliott Duchon, Chair, Riverside County Schools Advocacy Association

Jean Holbrook, San Mateo County Superintendent of Schools, San Mateo County Office of Education 

Leslie Crunelle, Assistant Superintendent of Educational Services, San Gabriel Unified School District

Comment:  The [Open Enrollment] Act provides no administrative appeal process, and, since schools anticipate challenges to transfer decisions, the provision and clarification of an appeal process is needed.

Reject: The statute does not address an appeal process. 
Leslie Crunelle, Assistant Superintendent of Educational Services, San Gabriel Unified School District

Comment:  There should be a way to appeal the placement of a school on the Open Enrollment List.

Reject:  The methodology used to create list is formulaic and based on statutory requirements.
Comment: Clarification is needed regarding the right of a student to remain enrolled in the district past the initial school placement.
Partially accept: The revised regulations permit a district of enrollment to allow a pupil to matriculate to a middle school or high school in the district without having to reapply. The issue of transfers for siblings in schools from the district of residence that are not on the list of 1000 is beyond the scope of the statute.
Comment:  Clarification is needed regarding the district’s potential extension of the window to receive applications versus the requirement to notify parents within 60 days of the receipt of the application.

Reject:  The recommendation goes beyond the scope of the statute.

Comment:  Clarification regarding safeguards against parents applying to more than one school is needed.

Reject:  The recommendation goes beyond the scope of the statute.

Comment:  Clarification is needed regarding whether it is permissible for a district of enrollment to require a parent to commit to attend the school once an application has been accepted.

Reject:  The recommendation goes beyond the scope of the statute.

Comment:  Guidelines are needed regarding the limits of allowing a district of residence to allow for staffing for an upcoming year in light of receiving notification of admission of its students to a district of enrollment.

Reject:  The recommendation goes beyond the scope of the statute.

Comment:  Clarification is needed regarding what constitutes “adverse financial impact” for districts of enrollment.

Reject:  The statute provides for the districts themselves to include issues of adverse financial impact into the standards developed for acceptance and rejection of applications.

Comment: Clarification is needed regarding the resources to manage the implementation of this law for both the district of residence and the district of enrollment.

Reject:  The comment does not specifically address a proposed regulation.

Virginia Strom-Martin, Legislative Advocate, Los Angeles Unified School District
Elliott Duchon, Chair, Riverside County Schools Advocacy Association

Comment:  The Federal NCLB transfer policy does not create a private cause of action appeal process, but the Open Enrollment Act is silent. To protect schools from litigation, language is needed ensuring that no private cause of action can be initiated.

Reject: The comment does not speak specifically to a proposed regulation. The regulations as written reflect statutory requirements
John McGuire, Superintendent/Principal, Pacific Union School District
Sherry Skelly Griffith, ACSA Governmental Relations

Gary Rutherford, Superintendent, Upland Unified School District
Marc Liebman, Superintendent, Berryessa Union School District

Brian Jacobs, Superintendent, Fallbrook Union Elementary School District

Ken Geisick, Riverbank Unified School District, Office of the Superintendent

Comment: The Open Enrollment Act is a poorly written statute and is significantly flawed. The OAL should not approve this legislation. It should be sent back to the SBE who in turn should seek the necessary legislative amendments to fix the measure and ensure that the author’s intent is met.
Reject: The comment does not speak specifically to the proposed regulations. The regulations as written reflect statutory requirements.

David Walrath, Small School Districts’ Association

Comment:  The SBE should rescind the Open Enrollment Act emergency regulations and not adopt final regulations.

Reject: The comment addresses Emergency Regulations which have already been approved by the OAL.
Anthony Karch, Principal, Park View Center School
Comment: Inclusion of the Park View Center School, already on the PI list, is “punitive and unreasonable.” The school has steadily improved over the past three years, and just barely missed exiting PI status. Being named to the Open Enrollment List will accelerate the flight of Asian and white students from low-income schools, and decrease diversity and the number of academic role models. Identifying “bottom decile” schools as “ineffective” overlooks how individual schools do, and is in direct conflict with the provision of standards based education, where students are measured on their progress towards individual standards and not against each other.

Reject: The comment does not specifically address a proposed regulation. The regulations as written reflect statutory requirements.

Virginia Strom-Martin, Legislative Advocate, Los Angeles Unified School District
Elliott Duchon, Chair, Riverside County Schools Advocacy Association

Sherry Skelly Griffith, ACSA Governmental Relations

Comment: The Open Enrollment Act may conflict with the effort to keep foster youth in their communities to maintain continuity of education.

Reject: The comment does not address a specific proposed regulation. The regulations as written reflect statutory requirements.

Gloria Romero, Senator, California State Senate 24th District

Bob Huff, Senator, California State Senate 29th District

Comment:  Section 4702(b) of the proposed regulations should include revisions which would allow a pupil to remain in the school district of enrollment for the remainder of their academic tenure with that district. 

Partially accept:  The regulations should allow for continuity of instruction for pupils matriculating from one school to another and also allow school districts to project enrollment patterns in their middle and high schools and allocate resources accordingly.

As a result the revised regulations permit a district of enrollment to allow a pupil to matriculate to a middle school or high school in the district without having to reapply.
Comment:  Section 4703(a) of the proposed regulations should be amended to reflect the possibility that a school district may waive the January 1 application deadline pursuant to Ed. Code section 48354(b)(2) and admit a pupil into one of its schools in the middle of the school year.

Reject:  The statue currently allows a school district to waive the January 1 application deadline. The suggested revision goes beyond the scope of the statute.

Comment:  Section 4703(b) of the proposed regulations should be amended to provide clarification for parents and districts in instances where the deadline to enroll reasonable and legitimately would occur on a day other than the first day of instruction. Additional language to reflect the responsibility of enrollment as that of the parent, as opposed to the pupil, is recommended.

Accept:  Section 4703(b) has been revised to reflect the recommendations as described.
Sherry Skelly Griffith, ACSA Governmental Relations

Comment:  Add the lead sentence of Ed. Code section 48532(a) to section 4701 for purposes of clarity, as it defines “low-achieving” school within the context of the schools to be identified for the Open Enrollment list.

Reject: Section 4701 reflects the statutory requirements for creating the schools for the Open Enrollment List.

Comment:  The statute requires “ratio,” not a numeric listing of schools by grade span in the statute. This is too rigid a view. A ratio should be based on a percentage.

Reject:  The number of schools identified per grade span is based on the percentage of school types as required in statute.

Comment:  The exclusion of schools with fewer than 100 valid scores from the list of Open Enrollment schools as reflected in section 4701 of the proposed regulations exceeds the authority of the CDE or the SBE, as this exclusion is not referenced in statute. This should be a part of the cleanup legislation.

Reject:  The basis for the exclusion of these schools rests on the fact that API scores are a part of the formula for generating the list of Open Enrollment schools, and schools with fewer than 100 valid scores do not receive an API score, per Ed. Code section 52052(g). 

Comment:  Clarification in section 4702 of the proposed regulations is needed regarding who develops the application to transfer pursuant to the Open Enrollment Act is needed. Otherwise, this may become an unfunded mandate. 
Reject: The recommendation is beyond the scope of the statute.

Comment:  Section 4703 of the proposed regulations should clarify that it is the parent who chooses a school and the district of enrollment can accept or reject enrollment in that school. This section should further clarify that the district of enrollment can offer other options to the parent if the school they choose is impacted, can’t serve the student, or if the school the parent chose has a lower API.

Reject:  Section 4703 addresses the role of the school district of enrollment in notifying the parent of an applicant of the school site for which the student is approved. Offering options to parents whose application may be rejected is beyond the scope of the statute. A parental choice of a school with a lower API is no allowed under the Open Enrollment Act.

Comment: The statute and regulations do not address a pupil’s right of return to the prior district of residence.
Reject:  The comment does not address a specific regulation and is beyond the scope of the statute.

Comment:  The statute authorizes a transfer option to a school but not to schools beyond the initial placement or for siblings in schools from the district of residence that are not on the list of 1000.

Partially accept: The revised regulations permit a district of enrollment to allow a pupil to matriculate to a middle school or high school in the district without having to reapply. The issue of transfers for siblings in schools from the district of residence that are not on the list of 1000 is beyond the scope of the statute.
Katherine Valenzuela, Policy Advocate, Public Advocates

Comment: Section 4703 in the proposed regulations should be amended to include the statutory requirement that a district of enrollment is required to state the reasons for the rejection.

Reject: Statute directs districts to provide reasons for rejection of Open Enrollment applications. The intent of the language in section 4703 of the proposed regulations is to specify the information which should be included on the notification of approval.

Comment:  Section 4703(b) of the regulations should be deleted, as there is no statutory authority allowing districts to bar a student who has been accepted for open enrollment.

Partially accept: Section 4703(b) of the proposed regulations has been amended to provide clarification for parents and districts in instances where the deadline to enroll reasonable and legitimately would occur on a day other than the first day of instruction.

Comment: Add regulations to clarify the definition of “parent” to include individuals who are not parents or guardians but who have the legal authority to make decisions for children in the foster care system.

Reject: The definition of parent in the regulations must reflect what is in statute.

Comment:  Add regulations to clarify Ed. Code section 48355(c) with respect to providing communications to parents in an understandable and uniform format, and which takes into account the primary language spoken at home.

Reject:  The recommendation goes beyond the scope of the statute.

Comment:  Add regulations to clarify Ed. Code section 48356 to ensure that districts are adhering to requirements for nondiscrimination with respect to (a) standards for acceptance and rejection of Open Enrollment applications and (b) admission for magnet school or programs for gifted and talented students.

Reject:  The recommendation goes beyond the scope of the statute.

James Morris, Superintendent, Fremont Unified School District

Comment:  Exclude from the Open Enrollment list any school in the following categories: (a) any school with an API above 800, (b) any school with an API above 750 that has demonstrated at least 50 point growth over the past three years, and (c) any recognized California Distinguished School.

Reject:  The regulations as written reflect the statutory requirements with regard to exclusion criteria.

Karie Lew, Attorney, Legal Advocates for Children and Youth, Law Foundation of Silicon Valley

Comment:  Language is needed in the regulations to clarify that the rights and procedures granted to “the parent(s) or guardian(s) of each pupil,” as described in Ed. Code sections 48350-48361, also extend to other individuals with legal authority to make educational decisions for children and youth involved with the foster care system. Excluding these individuals from the definition would effectively discriminate against foster children and youth.

Reject:  The regulations as written reflect statutory requirements.
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Title 5. EDUCATION

Division 1. California Department of Education

Chapter 5.2. Open Enrollment Act 
Subchapter 1. Open Enrollment Act

Article 1. General Provisions

§ 4700. Purpose.


These regulations set forth requirements for the administration of the Open Enrollment Act.

NOTE: Authority cited: Section 48353 33031, Education Code. Reference: Sections 48352, 48354, 48355, 48356 and 48357, Education Code.

§ 4701. Identification of Open Enrollment Schools.
(a) The State Superintendent of Public Instruction (SSPI) shall annually construct a list of 1,000 schools for the Open Enrollment Act that maintains the same ratio of elementary, middle, and high schools as existed in decile 1 of the 2009 Base Academic Performance Index (API) file and retains only “10 percent” of a local educational agency’s (LEA’s) schools pursuant to the following methodology:

(1) the list of 1,000 schools shall include 687 elementary schools, 165 middle schools, and 148 high schools;

(2) the list of 1,000 schools shall exclude the following:

(A) schools that are court, community, or community day schools;

(B) schools that are charter schools;

(C) schools that are closed; and

(D) schools that have fewer than 100 valid test scores.
(E) schools that are not schools of a district of residence as defined in Education Code (Ed. Code) section 48352(d), and that enroll students who would otherwise be required to enroll in a school of a district pursuant to Ed. Code section 48200.
(3)
an LEA shall have on the list no more than 10 percent of its total number of schools that are not closed. However, when that total number of schools is not evenly divisible by 10, the 10 percent number of the LEA’s schools shall be rounded up to the next whole number; and

(4)
to produce the final list of 1,000 schools, the SSPI shall apply the following process:

(A) create a pool of schools: by selecting all schools from the most current year’s growth API file;

1. for the purpose of constructing the Open Enrollment Schools List for transfer during the 2010-2011 school year, this pool shall be created by selecting all schools from the 2009 Base API file.  

2. for the purpose of constructing the Open Enrollment Schools List for transfer during the 2011-2012 school year and every year thereafter, this pool shall be created by selecting all schools from the most current year’s growth API file;  
(B) create an initial pool of eligible schools by excluding from the pool set forth in subdivision (a)(4)(A)(1.) or (2.) as appropriate, all schools identified in subdivision (a)(2);
(C) from the pool of eligible schools set forth in subdivision (a)(4)(B), select the list of 1,000 schools with the lowest API scores while maintaining the number of the elementary schools, middle schools, and high schools respectively, as set forth in subdivision (a)(1);
(D) from the list of 1,000 schools identified in subdivision (a)(4)(C), retain only the schools with the lowest API scores from each LEA irrespective of whether it is an elementary school, middle school, or high school until the LEA reaches the 10 percent cap pursuant to subdivision (a)(3);
(E) from the schools remaining in the eligible pool after the list of 1,000 schools as set forth in subdivision (a)(4)(C) was removed, retain only the schools that are part of LEAs that have not yet reached their 10 percent cap pursuant to subdivision (a)(3);

(F) create the next pool of eligible schools by combining the schools retained in subdivision (a)(4)(D) with the schools retained in subdivision (a)(4)(E); and

(G) repeat the procedures outlined in subdivisions (a)(4)(C) through (a)(4)(F) until such time as the number of schools as set forth in subdivision (a)(4)(D) is 1,000 schools with no LEA exceeding the 10 percent cap.

(5) The final list of 1,000 Open Enrollment schools is achieved when the list contains 1,000 schools that meet the requirements for both the decile 1 ratio and the LEA “10 percent” cap.

NOTE: Authority cited: Section 48353 33031, Education Code. Reference: Sections 48352 and 52052, Education Code.

§ 4702. Application for Transfer Pursuant to the Open Enrollment Act.

(a) The district of residence shall notify the parent(s) or guardian(s) of each pupil enrolled in a school included on the most recent Open Enrollment Llist of the option to transfer. This notice shall be provided on the first day of instruction; if the district has not been notified of whether its school(s) is on the list, the notification shall be provided no later than September 15 14 calendar days after the Open Enrollment List is posted on the CDE’s Web site at http://www.cde.ca.gov/. 

(b) A pupil who transfers to a school pursuant to the Open Enrollment Act and is currently enrolled in that school shall not be required to reapply for enrollment in that school, regardless of whether the pupil’s school of residence remains on the list of 1,000 Open Enrollment schools.

(c) A district of enrollment may allow a pupil who has transferred to and is currently enrolled in a school in the district pursuant to the Open Enrollment Act to matriculate to a middle or high school in the district without having to reapply, regardless of whether the school into which the pupil would normally matriculate in the pupil’s district of residence is on the list of 1,000 Open Enrollment schools.
NOTE: Authority cited: Section 48353 33031, Education Code. Reference: Sections 48354, and 48355 and 48356, Education Code.
§ 4703. Approval and Rejection of Applications.

(a) If an application is approved, the school district of enrollment shall state in the notification the particular school site and that school’s address to which the pupil has been admitted.


(b) If the parent of a pupil chooses to enroll the pupil in a school to which he or she the pupil has been admitted pursuant to this chapter, he or she the pupil shall be enrolled in the school identified in subdivision (a)(2) on or before the first day of instruction, or not later than 14 calendar days from the date of the notification pursuant to subdivision (a), whichever is later. If the parent of the pupil fails to do so enroll the pupil within this timeframe, the district is not required to enroll the pupil in the school.

NOTE: Authority cited: Section 33031, Education Code. Reference: Sections 48353, 48354 and 48357, Education Code; and Section 88003, Government Code.
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