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CALIFORNIA STATE BOARD OF EDUCATION
January 2010 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Perris Union High School District for Choice 2000 Charter School to waive California Code of Regulations, Title 5, Section 11963.1 and California Education Code Section 47612.5 (b), the requirements that a nonclassroom-based charter school, Choice 2000, follow independent study rules, and Education Code sections 51745 - 51749.3 (excluding 51747.3), all independent study rules including pupil teacher ratios, except the section on how to claim state funding for the program. (Prospective Waiver beginning 
2009-10 year)
Waiver Number: 12-8-2009
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial

The California Department of Education (CDE) recommends denial pursuant to California Education Code (EC) Section 33051(a)(1). The educational needs of the pupils are not adequately addressed.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education (SBE) has never before heard a waiver of this large area of EC and California Code of Regulations, Title 5 (5 CCR) regarding independent study requirements for nonclassroom-based charter schools. 
The SBE is a party to a lawsuit, Perris Union High School District v. California State Board of Education, California Department of Education, Education Audit Appeals Panel, et al. Riverside County Superior Court Case No. RIC520862 (Education Audit Appeal Panel (EAAP) Case No. 07-19) concerning an audit finding for failure to complete these same requirements in the 2005-06 fiscal year. Similar findings for 2006-07 and 2007-08 are currently on appeal at the EAAP.
Perris Union High School District also submitted a separate waiver that included a request to retroactively waive these same requirements the 2008-09 school year. However the SBE Waiver Policy Number 99-5 - Apportionment Significant Audit Exceptions (Retroactive Waivers) indicates that:

 “The SBE finds that it would be inconsistent with Education Code Section 41344 (the latest expression of legislative intent regarding the repayment of audit 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION (Cont.)


exceptions) to consider under Education Code Section 33050 et seq. (the
general waiver authority) any request to waive retroactively any statute or
regulation that is the basis of an apportionment significant audit exception.”

In accordance with this policy, and since the 2008-09 fiscal year is long over, these findings should be referred to the EAAP pursuant to EC 41344. This section establishes procedures for the repayment of audit exceptions by local educational agencies (LEAs) and includes a provision for multiple-year repayment plans and a process to appeal any errors of fact. Therefore, the retroactive waiver for the 2008-09 school year will not be heard by the SBE.
	SUMMARY OF KEY ISSUES


Within current statute and regulation there are two types of attendance that enable charter schools to receive state funding. One is “seat time” or classroom attendance, where students are “under the immediate supervision and control of a credentialed  teacher.” The other is “independent study,” used in nonclassroom-based settings, and “under the general supervision of a credentialed teacher.” 
Perris Union High School District (HSD) chartered the Choice 2000 Charter School in 1999. The charter school does not meet the definition of classroom-based instruction 
and is therefore considered nonclassroom-based. As such, the charter files for funding determinations through the SB 740 process, and is required to use independent study agreements in order to earn average daily attendance (ADA). 

However, for the 2005-06, 2006-07, and 2007-08 fiscal years, the independent auditor has found the Choice 2000 Charter School to be out of compliance with the independent study requirements that go along with being a nonclassroom-based charter. These findings have caused audit penalties in the amount of $1.2 million dollars for 2005-06, $853,000 for 2006-07, and $1,003,813 for 2007-08. As mentioned earlier, the 2005-06 year finding has been denied on appeal by the EAAP, and a lawsuit has been filed in the Riverside Superior Court by Perris Union HSD. The audit findings from the 2006-07 and 2007-08 years are still in the appeal process at the EAAP.
This waiver would essentially eliminate, beginning with the 2009-2010 school year, all of 5 CCR Section 11963.1 and portions of EC Section 47612.5 (b), which state the requirements that a nonclassroom-based charter school must follow independent study rules, and the right of the SBE to adopt regulations for charter schools.

The waiver would also strike almost all of EC sections 51745 through 51749.3, independent study rules including pupil-teacher ratio requirements, and conditions for eligibility to receive apportionments. The district left only EC Section 51747.3 – which is excluded by statute from waiver. (Waiver is shown on Attachment 1, pages 6-12).
Perris Union HSD and Choice 2000 Charter School argue in their waiver request that they have basically created a third type of charter education – a type of computer seat 
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time. The Department feels that this type of change would be better handled as a statutory fix which could be fully vetted in the education community, and through the legislative process, rather than as a SBE waiver for one school. 

The Department strongly feels that elimination of all of the rules around independent study is not in the best educational interests of the students in this charter. Generally, apportionment for independent study is based on an evaluation of the work that has been completed, and also that the work was done on a school day. Apportionment for classroom attendance is based on a student being in the classroom before a teacher for a specific number of annual minutes. The student would not have to generate work in 
order to receive classroom apportionment (although not generating work would affect academic credit), but would be in a classroom seat and the teacher is able to confirm the student’s attendance for the entire class period.

In a virtual classroom, a teacher cannot confirm the presence of each student for the entire class period; therefore the use of independent study contracts, which are based 
on work products, would better ensure that the educational needs of the students are being met.
In addition, this waiver would allow the total elimination of any sort of pupil-teacher ratio, and the Department feels the educational needs of pupils would clearly not be adequately addressed in this situation. 

Existing regulation, 5 CCR 11963.5 does allow a “virtual charter” or on-line charter to have unlimited pupil-teacher ratio, if they have and maintain an 8 or above in the 

Academic Performance Index (API) in either statewide or similar schools ranking and have no less than 6 in the other of these two rankings. However, this charter does not meet this standard (see below).
The recent API Rankings for Choice 2000 Charter School are as follows:

	Year
	Growth API
	Statewide Ranking
	Similar Schools Ranking
	Met Growth Targets

	2006


	615*
	2*
	NA
	Yes

	2007


	607*
	2*
	N/A
	No

	2008


	617*
	2*
	N/A
	Yes

	2009


	566*
	
	
	No

	N/A"
	means a number is not applicable or not available due to missing data.

	* 
	means this API is calculated for a small school or LEA, defined as having between 11 and 99 valid Standardized Testing and 
Reporting (STAR) Program test scores included in the API. The API is asterisked if the school or LEA was small in either 2008 or 
2009. APIs based on small numbers of students are less reliable and therefore should be carefully interpreted.


Although enrollment in the charter for the past three years has stayed between 140 to 170, only 87 students were included in the 2009 Growth API, only 20 students were 
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included in the 2008 API, and 72 students were included in the 2007 API. In none of these years was there any numerically significant subgroups, so that academic data are also unavailable.
Overall, academic achievement appears to be static and possibly dropping, a sign that educational needs are not being met for these students. Therefore, the CDE is recommending denial of this waiver based on EC 33051(a)(1) The educational needs of the pupils are not adequately addressed. 
Additionally, if the waiver were approved, it would still be unclear how Choice 2000 Charter School could earn ADA because the school would still not meet the definition of 
classroom based, and the ability to earn ADA for nonclassroom-based charters schools would be eliminated by this waiver. 

An alternative to this waiver is for Choice 2000 Charter School to use independent study agreements and follow all other requirements for generating appropriate 
independent study ADA, as currently required by law.

In conclusion the Department recommends denial of the waiver pursuant to California (EC) Section 33051(a)(1) The educational needs of the pupils are not adequately addressed.

Note: This waiver has been requested for two consecutive years, and if approved as requested would become permanent under EC 33051(b).
Demographic Information: Chartered by Perris Union High School District, Choice 2000 Charter School has student population of 163 and is located in a rural area of Riverside County.
Authority for Waiver: EC Section 33050

Period of request: July 1, 2009, to June 30, 2012
Note: This waiver has been requested for two consecutive years, and if approved would become permanent under EC 33051(b).

Local board approval date(s): August 19, 2009
Public hearing held on date(s): August 19, 2009
Bargaining unit(s) consulted on date(s): August 12, 2009 - Choice 2000 Online Teachers Association 

Name of bargaining unit/representative(s) consulted: Angela Drumm, Choice 2000 Online Teachers Association 

Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose: 

Comments (if appropriate):

Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify)
Advisory committee(s) consulted: Choice 2000 Charter School Board 
Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:

Date(s) consulted: August 12, 2009
	FISCAL ANALYSIS (AS APPROPRIATE)


Denial of the waiver would require Choice 2000 to follow the statute and regulations and be paid for those services.

Approval of the waiver would still leave in question how Choice 2000 Charter School could earn the apportionments in future years as the mechanism for funding nonclassroom-based charters has been stricken by the waiver, leaving only the classroom-based option as a means of funding.

	ATTACHMENT(S)


Attachment 1: General Waiver Request (11 Pages) (Original waiver request is signed and on file in the SBE Office or the Waiver Office.) 
Revised:  12/17/2009 1:55 PM
Revised:  12/17/2009 1:55 PM

