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CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST




First Time Waiver:
XX
GW-1 (Rev. 4-24-09) 
 http://www.cde.ca.gov/re/lr/wr/

Renewal Waiver:
__
Page 1 of 2

Send Original plus one copy to:

Waiver Office, California Department of Education

Faxed originals will not be accepted!
1430 N Street, Suite 5602
Sacramento, CA 95814





ALTERNATIVE WAIVER REQUEST
Send Electronic copy and back-up material to:

waiver@cde.ca.gov
	
	CD CODE
	

	3
	3
	6
	7
	2
	0
	7

	Local educational agency:

Perris Union High School District, on behalf of 

Choice 2000 charter school
	Contact name and recipient of approval/denial notice:

Dina Harris, Best Best & Krieger LLP
	Contact person’s e-mail address:
dina.harris@bbklaw.com


	Address:                                          (City)                              (State)                        (ZIP)
(the District):   155 Fourth St.          Perris                                CA                     92570 

(Ms. Harris):   655 W. Broadway, 15th Floor     San Diego        CA                     92592                                                                                             
	Phone (and extension, if necessary):

(for Ms. Harris) 619-525-1340
Fax Number:  619-233-6118

	Period of request:  (month/day/year)

From:   7/01/09              To: 6/30/12 
	Local board approval date: (Required)

August 19, 2009
	Date of public hearing:  (Required)

August 19, 2009

	LEGAL CRITERIA

	1. Under the general waiver authority of Education Code 33050-33053, the particular Education Code or California

    Code of Regulations section(s) to be waived (number): 
5 CCR 11963.1; EC 47612.5(b); and EC 51745-51749.3 (excluding EC 51747.3).              Circle One:  EC  or  CCR

   Topic of the waiver:   Independent study requirements

	2. If this is a renewal of a previously approved waiver, please list Waiver Number:              and date of SBE Approval 

	3. Collective bargaining unit information. Does the district have any employee bargaining units?  __ No  _X_ Yes   If yes, 

     please complete required information below:

    Bargaining unit(s) consulted on date(s):     ___8/12/09_____       

    Name of bargaining unit and representative(s) consulted:   Choice 2000 Online Teachers Association – Angela Drumm           

    The position(s) of the bargaining unit(s):  __  Neutral   _X_  Support  __ Oppose (Please specify why) 

    Comments (if appropriate):  

    

	4. Public hearing requirement:  A public hearing is not simply a board meeting, but a properly noticed public hearing held

    during a board meeting at which time the public may testify on the waiver proposal. Distribution of local board agenda does 

    not constitute notice of a public hearing. Acceptable ways to advertise include: (1) print a notice that includes the time, 

    date, location, and subject of the hearing in a newspaper of general circulation; or (2) in small school districts, post a formal 

    notice at each school and three public places in the district.

    How was the required public hearing advertised?

    ___ Notice in a newspaper   _X_ Notice posted at each school   ___ Other: (Please specify)  

	5. Advisory committee or school site councils. Please identify the council(s) or committee that reviewed this waiver:  
        Date the committee/council reviewed the waiver request:  ___8/12/09_____
        Were there any objection(s)?  No _X_    Yes ___    (If there were objections please specify)  


CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST
GW-1 (4-24-09)
Page 2 of 2

	6. Education Code or California Code of Regulations section to be waived. If the request is to waive a portion of a section, type the text of the pertinent sentence of the law, or those exact phrases requested to be waived (or use a strike out key if only portions of sections are to be waived).                                                           
                                                                                                                                                                                  See attached #6
         5 CCR § 11963.1, Ed. Code § 47612.5(b), and Ed. Code §§ 51745- 51749.3 (excluding § 51747.3).


	7. Desired outcome/rationale. State what you hope to accomplish with the waiver. Describe briefly the circumstances that brought about the request and why the waiver is necessary to achieve improved student performance and/or streamline or facilitate local agency operations. If more space is needed, please attach additional pages.
       The District requests that the State Board of Education waive certain provisions requiring charter schools to comply with independent study laws.  Choice 2000 does not have an independent study program, but, because it is a nonclassroom-based charter school, has been directed by CDE to comply with independent study laws (e.g., adoption of independent study policies, maintenance of independent study contracts with each student, etc.).  Compliance with state laws and regulations governing independent study programs would drastically alter or eliminate the current Choice 2000 educational program. Choice 2000 is an online regular high school program with a full instructional day.  Classes are live, highly interactive, and taught by highly qualified teachers under NCLB.  Choice 2000 satisfies instructional minutes requirements and complies with regular seat time attendance accounting procedures.  If granted, the requested waiver would permit Choice 2000 to continue to operate and be audited like a regular program, and not be penalized for a lack of independent study contracts.  
                                                                                                                                                                 See letter dated 8/24/09


	8. Demographic Information: 

For this waiver, Choice 2000 Online School has a student population of 283 and is located in a rural community  in Riverside County.



	9.   For a renewal waiver only, district also must certify:             

      True                    False 

       __                        __              The facts that precipitated the original waiver request have not changed.

       __                        __              The remedy for the problem has not changed.

       __                        __              Members of the local governing board and district staff are not aware of the existence of any

                                                      controversy over the implementation of this waiver or the request to extend it. 

Renewals of General Waivers must be submitted two months before the active waiver expires. The local governing board must approve the renewal request. Retroactive waivers must go through the First Time Waiver Process.



	Is this waiver associated with an apportionment related audit penalty? (per EC 41344)    No  FORMCHECKBOX 
    Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of audit finding)

Has there been a Categorical Program Monitoring (CPM) finding on this issue? No  FORMCHECKBOX 
     Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of CPM  finding)                                                                                                                                                                                                      

	District or County Certification – I hereby certify that the information provided on this application is correct and complete.



	Signature of Superintendent or Designee:


	Title:

Assistant Superintendent, Business Services

	Date:

August 20, 2009

	FOR CALIFORNIA DEPARTMENT OF EDUCATION USE ONLY

	Staff Name (type or print):


	Staff Signature:


	Date:



	Unit Manager (type or print):


	Unit Manager Signature:

 
	Date:



	Division Director (type or print):


	Division Director Signature:

 
	Date:



	Deputy (type or print):


	Deputy Signature:


	Date:
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Dina O. Harris   (619) 525 - 1340   Dina.Harris@bbklaw.com  

LLP   August 24, 2009     V IA  E XPRESS  M AIL AND  F ACSIMILE  (916 - 319 - 0117)     Judy Pinegar, Waiver Office Administrator   California Department of Education   1430 N Street, Suite 5602   Sacramento, CA  95814   Re:   Perris Union High School District  -   Waiver Request for Choice  2000   Dear M s .  Pinegar:     Please find enclosed two General Waiver Requests submitted by the Perris Union High  School District (“District”) on behalf of charter school Choice 2000 Online High School.

1

   Regarding the District’s initial waiver request, submitte d before June 30, 2009, I  appreciate you contacting me by phone, at which time you expressed concerns regarding: (1) The  requested term of waiver (commencing July 1, 2008) because of your belief that the request is  related to an apportionment - related audit  penalty; and (2) the narrative used on the waiver  request to qualify or limit the impact of the waived provisions. The District is resubmitting the  waiver request with modifications and this explanation.   Two Versions . Please note that the District approve d and is submitting two versions of  the same Waiver Request:  The first (labeled “Preferred Waiver Request” number 55 - 6 - 2009)  requests a term commencing July 1, 2008.  As explained below, we believe such is a proper and  legal term for a Waiver Request of t his kind.  However, because you expressed concern over this  term, and stated that you believe you may be required to return to the District any waiver request  with such a term, the District is also submitting a second, alternative Waiver Request (labeled  “ Alternative Waiver Request” number 12 - 8 - 2009) with a term commencing July 1, 2009.  The  District submits this second request only for the purpose of avoiding further delay in processing,  as the District would like to see these considered by the State Board  of Education (“SBE”) at its 

                                                

 

1

 Enclosed are  copies  of the two Waiver Requests.  The original requests, with original signatures, are being sent to  the CDE Waiver O ffice by the District under separate cover.  


BEST  BEST  &  KRIEGER

            ATTORNEYS AT LAW

Judy Pinegar, Waiver Office Administrator

California Department of Education

August 24, 2009

Page 2

the Preferred Waiver Request is returned by your office and not forwarded to the SBE, the District wishes the Alternative Waiver Request to move forward, but reserves its right to pursue all available remedies to compel SBE consideration of the Preferred Waiver Request or seek resulting damages. 

Term of Waiver.  Regarding the term of the waiver, the District continues to request that the waiver be granted commencing July 1, 2008.  We recognize that the Education Code prohibits retroactive waivers relating to repayment penalties (Ed. Code § 41344(c)); however, no audit finding has been issued or certified for 2008-09 school year.  Indeed, that audit is still being conducted.  Therefore, we do not believe the District’s requested term, commencing July 1, 2008, is prohibited by State law or should cause a waiver request to be returned unprocessed.

The relevant law (referenced on the SBE waiver request form) is Education Code section 41344.  Subdivision (c) simply reads:  “Notwithstanding any other provision of law, this section [requiring repayment of audit penalties] may not be waived under any authority set forth in this code except as provided in this section or Section 41344.1.”  Education Code sections 41344 and 41344.1 provide an appeal process to the Education Audit Appeals Panel (“EAAP”) for challenging audit findings and repayment penalties.  Pursuant to Section 41344, the SBE cannot waive statutes and/or regulations retroactively in order to invalidate audit findings or penalties because there is an appeal process in place to challenge those audit findings and penalties.  However, in this case, the District’s waiver request does not seek to waive, void, or interfere with final audit findings or repayment penalties.  Rather, the District seeks a waiver for years that have not yet been audited, and therefore believes the request is proper.
  

We believe the purpose of Section 41344(c) is to prevent interference by the SBE in the audit appeal process.  However, where there is not yet a final audit report or significant audit exception, a school district should not be prohibited from seeking a waiver.  Nothing in state statutes requires this.  Therefore, we respectfully request that you process the District’s waiver request with a term commencing July 1, 2008, and forward it to the SBE for a decision on this issue, rather than return the waiver request unprocessed, as you stated you were required to do by policy.

BEST  BEST  &  KRIEGER

            ATTORNEYS AT LAW

Judy Pinegar, Waiver Office Administrator

California Department of Education

August 24, 2009

Page 3

Statute(s) and Regulation(s) to Be Waived.  You were also concerned about the conditional language included in the District’s prior waiver request, and explained that any requested qualifications or modifications to statutes should be shown via strike-outs.  You will recall that the District requested certain provisions be waived “only to the extent that those sections are interpreted as requiring all nonclassroom-based charter schools (as defined under SB 740) to comply with independent study laws, regardless of whether or not they have independent study programs.”  We included this language because, although there is no specific provision in the Education Code or Title 5 that expressly requires all nonclassroom-based charter schools to comply with independent study laws, CDE has interpreted and applied certain general provisions as such.  The conditional language was an attempt to keep the District’s request narrowly focused, while listing those general provisions relied upon by CDE.

To address your concern, the District now seeks a waiver of all independent study requirements as they apply to charter schools generally (i.e., Education Code section 47612.5(b) and 5 CCR 11963.1, and the independent study laws referenced in those two sections.)

Please let me know if you have additional concerns.  I appreciate your feedback and assistance on this very unique request, and would be happy to provide whatever else you think would be helpful to make this process run smoothly.  

 




Sincerely,



Dina Harris
of BEST BEST & KRIEGER LLP

Enclosures 

cc: 
Mr. Todd Smith, CDE Legal Counsel

Dr. Jonathan Greenberg, Superintendent

Ms. Candace Reines, Asst. Superintendent, Business

Item #6 – General Waiver Form - EC’s being Waived

Title 5, California Code of Regulations

§ 11963.1.  Nonclassroom-Based Instruction in Charter Schools

This article does not change the requirement that nonclassroom-based instruction in charter schools comply with the provisions of Article 5.5 (commencing with Section 51745) of Chapter 5 of Part 28 of the Education Code.
California Education Code

§ 47612.5.  Responsibilities of charter school; Reduction in apportionment; Independent study; Funding for nonclassroom-based instruction; Classroom-based apportionments
(a) Notwithstanding any other provision of law and as a condition of apportionment, a charter school shall do all of the following:

 (1) For each fiscal year, offer, at a minimum, the following number of minutes of instruction:

   (A) To pupils in kindergarten, 36,000 minutes.

   (B) To pupils in grades 1 to 3, inclusive, 50,400 minutes.

   (C) To pupils in grades 4 to 8, inclusive, 54,000 minutes.

   (D) To pupils in grades 9 to 12, inclusive, 64,800 minutes.

 (2) Maintain written contemporaneous records that document all pupil attendance and make these records available for audit and inspection.

 (3) Certify that its pupils have participated in the state testing programs specified in Chapter 5 (commencing with Section 60600) of Part 33 in the same manner as other pupils attending public schools as a condition of apportionment of state funding.

(b) Notwithstanding any other provision of law and except to the extent inconsistent with this section and Section 47634.2, a charter school that provides independent study shall comply with Article 5.5 (commencing with Section 51745) of Chapter 5 of Part 28 and implementing regulations adopted thereunder. The State Board of Education shall adopt regulations that apply this article to charter schools. To the extent that these regulations concern the qualifications of instructional personnel, the State Board of Education shall be guided by subdivision (l) of Section 47605.

(c) A reduction in apportionment made pursuant to subdivision (a) shall be proportional to the magnitude of the exception that causes the reduction. For purposes of paragraph (1) of subdivision (a), for each charter school that fails to offer pupils the minimum number of minutes of instruction specified in that paragraph, the Superintendent shall withhold from the charter school's apportionment for average daily attendance of the affected pupils, by grade level, the sum of that apportionment multiplied by the percentage of the minimum number of minutes of instruction at each grade level that the charter school failed to offer.

(d) 

 (1) Notwithstanding any other provision of law and except as provided in paragraph (1) of subdivision (e), a charter school that has an approved charter may receive funding for nonclassroom-based instruction only if a determination for funding is made pursuant to Section 47634.2 by the State Board of Education. The determination for funding shall be subject to any conditions or limitations the State Board of Education may prescribe. The State Board of Education shall adopt regulations on or before February 1, 2002, that define and establish general rules governing nonclassroom-based instruction that apply to all charter schools and to the process for determining funding of nonclassroom-based instruction by charter schools offering nonclassroom-based instruction other than the nonclassroom-based instruction allowed by paragraph (1) of subdivision (e). Nonclassroom-based instruction includes, but is not limited 
to, independent study, home study, work study, and distance and computer-based education. In prescribing any conditions or limitations relating to the qualifications of instructional personnel, the State Board of Education shall be guided by subdivision (l) of Section 47605.

 (2) Except as provided in paragraph (2) of subdivision (b) of Section 47634.2, a charter school that receives a determination pursuant to subdivision (b) of Section 47634.2 is not required to reapply annually for a funding determination of its nonclassroom-based instruction program if an update of the information the State Board of Education reviewed when initially determining funding would not require material revision, as that term is defined in regulations adopted by the board. A charter school that has achieved a rank of 6 or greater on the Academic Performance Index for the two years immediately prior to receiving a funding determination pursuant to subdivision (b) of Section 47634.2 shall receive a five-year determination and is not required to annually reapply for a funding determination of its nonclassroom-based instruction program if an update of the information the State Board of Education reviewed when initially determining funding would not require material revision, as that term is defined in regulations adopted by the board. Notwithstanding any provision of law, the State Board of Education may require a charter school to provide updated information at any time it determines that a review of that information is necessary. The State Board of Education may terminate a determination for funding if updated or additional information requested by the board is not made available to the board by the charter school within a reasonable amount of time or if the information otherwise supports termination. A determination for funding pursuant to Section 47634.2 may not exceed five years.

 (3) A charter school that offers nonclassroom-based instruction in excess of the amount authorized by paragraph (1) of subdivision (e) is subject to the determination for funding requirement of Section 47634.2 to receive funding each time its charter is renewed or materially revised pursuant to Section 47607. A charter school that materially revises its charter to offer nonclassroom-based instruction in excess of the amount authorized by paragraph (1) of subdivision (e) is subject to the determination for funding requirement of Section 47634.2.

(e) 

 (1) Notwithstanding any other provision of law, and as a condition of apportionment, "classroom-based instruction" in a charter school, for the purposes of this part, occurs only when charter school pupils are engaged in educational activities required of those pupils and are under the immediate supervision and control of an employee of the charter school who possesses a valid teaching certification in accordance with subdivision (l) of Section 47605. For purposes of calculating average daily attendance for classroom-based instruction apportionments, at least 80 percent of the instructional time offered by the charter school shall be at the schoolsite, and the charter school shall require the attendance of all pupils for whom a classroom-based apportionment is claimed at the schoolsite for at least 80 percent of the minimum instructional time required to be offered pursuant to paragraph (1) of subdivision (a) of Section 47612.5.

 (2) For the purposes of this part, "nonclassroom instruction" or "nonclassroom-based instruction" means instruction that does not meet the requirements specified in paragraph (1). The State Board of Education may adopt regulations pursuant to paragraph (1) of subdivision (d) specifying other conditions or limitations on what constitutes nonclassroom-based instruction, as it deems appropriate and consistent with this part.

 (3) For purposes of this part, a schoolsite is a facility that is used principally for classroom instruction.

 (4) Notwithstanding any other provision of law, neither the State Board of Education, nor the Superintendent may waive the requirements of paragraph (1) of subdivision (a).

Education Code:       (Article 5.5 of Chapter 5 of Part 28 of the Education Code)

Provisions Relating to Independent Study

§ 51745.  Educational opportunities offered; Limitations
(a) Commencing with the 1990-91 school year, the governing board of a school district or a county office of education may offer independent study to meet the educational needs of pupils in accordance with the requirements of this article. Educational opportunities offered through independent study may include, but shall not be limited to, the following:

 (1) Special assignments extending the content of regular courses of instruction.

 (2) Individualized study in a particular area of interest or in a subject not currently available in the regular school curriculum.

 (3) Individualized alternative education designed to teach the knowledge and skills of the core curriculum. Independent study shall not be provided as an alternative curriculum.

 (4) Continuing and special study during travel.

 (5) Volunteer community service activities that support and strengthen pupil achievement.

(b) Not more than 10 percent of the pupils participating in an opportunity school or program, or a continuation high school, calculated as specified by the State Department of Education, shall be eligible for apportionment credit for independent study pursuant to this article. A pupil who is pregnant or is a parent who is the primary caregiver for one or more of his or her children shall not be counted within the 10 percent cap.

(c) No individual with exceptional needs, as defined in Section 56026, may participate in independent study, unless his or her individualized education program developed pursuant to Article 3 (commencing with Section 56340) of Chapter 4 of Part 30 specifically provides for that participation.

(d) No temporarily disabled pupil may receive individual instruction pursuant to Section 48206.3 through independent study.

(e) No course included among the courses required for high school graduation under Section 51225.3 shall be offered exclusively through independent study.

§ 51745.6.  Ratio of average daily attendance for independent study pupils to full-time certificated employees; Eligibility for apportionment
(a) The ratio of average daily attendance for independent study pupils 18 years of age or less to school district full-time equivalent certificated employees responsible for independent study, calculated as specified by the State Department of Education, shall not exceed the equivalent ratio of pupils to full-time certificated employees for all other educational programs operated by the school district. The ratio of average daily attendance for independent study pupils 18 years of age or less to county office of education full-time equivalent certificated employees responsible for independent study, to be calculated in a manner prescribed by the State Department of Education, shall not exceed the equivalent ratio of pupils to full-time certificated employees for all other educational programs operated by the high school or unified school district with the largest average daily attendance of pupils in that county. The computation of those ratios shall be performed annually by the reporting agency at the time of, and in connection with, the second principal apportionment report to the Superintendent of Public Instruction.

(b) Only those units of average daily attendance for independent study that reflect a pupil-teacher ratio that does not exceed the ratio described in subdivision (a) shall be eligible for apportionment pursuant to Section 42238.5, for school districts, and Section 2558, for county offices of education. Nothing in this section shall prevent a school district or county office of education from serving additional units of average daily attendance greater than the ratio 
described in subdivision (a), except that those additional units shall not be funded pursuant to Section 42238.5 or Section 2558.

(c) The calculations performed for purposes of this section shall not include either of the following:

 (1) The average daily attendance generated by special education pupils enrolled in special day classes on a full-time basis, or the teachers of those classes.

 (2) The average daily attendance or teachers in necessary small schools that are eligible to receive funding pursuant to Article 4 (commencing with Section 42280) of Chapter 7 of Part 24.

(d) The pupil-teacher ratio described in subdivision (a) in a unified school district participating in the class size reduction program pursuant to Chapter 6.10 (commencing with Section 52120) may, at the school district's option, be calculated separately for kindergarten and grades 1 to 6, inclusive, and for grades 7 to 12, inclusive.

(e) The pupils-to-certificated-employee ratio described in subdivision (a) may, in a charter school, be calculated by using a fixed pupils-to-certificated-employee ratio of 25 to one, or by being a ratio of less than 25 pupils per certificated employee. All charter school pupils, regardless of age, shall be included in pupil-to-certificated-employee ratio calculations.

§ 51746.  Legislative intent; Services and resources
It is the intent of the Legislature that school districts and county offices of education offering independent study shall provide appropriate existing services and resources to enable pupils to complete their independent study successfully and shall ensure the same access to all existing services and resources in the school in which the pupil is enrolled pursuant to Section 51748 as is available to all other pupils in the school. In addition, the services and resources may include, but need not be limited to, any of the following:

 (a) A designated learning center or study area staffed by appropriately trained personnel.

 (b) The services of qualified personnel to assess the achievement, abilities, interests, aptitudes, and needs of participating pupils to determine each of the following:

   (1) Whether full-time independent study is the most appropriate alternative for the pupil being referred.

   (2) If the answer to paragraph (1) is affirmative, the determination of the most appropriate individualized plan and resources to be made available to pupils enrolled in full-time independent study.

§ 51747.  Conditions for eligibility to receive apportionments
A school district or county office of education shall not be eligible to receive apportionments for independent study by pupils, regardless of age, unless it has adopted written policies, and has implemented those policies, pursuant to rules and regulations adopted by the Superintendent of Public Instruction, that include, but are not limited to, all of the following:

 (a) The maximum length of time, by grade level and type of program, that may elapse between the time an independent study assignment is made and the date by which the pupil must complete the assigned work.

 (b) The number of missed assignments that will be allowed before an evaluation is conducted to determine whether it is in the best interests of the pupil to remain in independent study, or whether he or she should return to the regular school program. A written record of the findings of any evaluation made pursuant to this subdivision shall be treated as a mandatory 
interim pupil record. The record shall be maintained for a period of three years from the date of the evaluation and, if the pupil transfers to another California public school, the record shall be forwarded to that school.

 (c) A requirement that a current written agreement for each independent study pupil shall be maintained on file including, but not limited to, all of the following:

   (1) The manner, time, frequency, and place for submitting a pupil's assignments and for reporting his or her progress.

   (2) The objectives and methods of study for the pupil's work, and the methods utilized to evaluate that work.

   (3) The specific resources, including materials and personnel, that will be made available to the pupil.

   (4) A statement of the policies adopted pursuant to subdivisions (a) and (b) regarding the maximum length of time allowed between the assignment and the completion of a pupil's assigned work, and the number of missed assignments allowed prior to an evaluation of whether or not the pupil should be allowed to continue in independent study.

   (5) The duration of the independent study agreement, including the beginning and ending dates for the pupil's participation in independent study under the agreement. No independent study agreement shall be valid for any period longer than one semester, or one-half year for a school on a year-round calendar.

   (6) A statement of the number of course credits or, for the elementary grades, other measures of academic accomplishment appropriate to the agreement, to be earned by the pupil upon completion.

   (7) The inclusion of a statement in each independent study agreement that independent study is an optional educational alternative in which no pupil may be required to participate. In the case of a pupil who is referred or assigned to any school, class, or program pursuant to Section 48915 or 48917, the agreement also shall include the statement that instruction may be provided to the pupil through independent study only if the pupil is offered the alternative of classroom instruction.

   (8) Each written agreement shall be signed, prior to the commencement of independent study, by the pupil, the pupil's parent, legal guardian, or caregiver, if the pupil is less than 18 years of age, the certificated employee who has been designated as having responsibility for the general supervision of independent study, and all persons who have direct responsibility for providing assistance to the pupil. For purposes of this paragraph "caregiver" means a person who has met the requirements of Part 1.5 (commencing with Section 6550) of the Family Code.
§ 51747.3.  Claim for state funding; Average daily attendance  (EXCLUDED FROM WAIVER See Bold, Below)


(a) Notwithstanding any other provision of law, a local educational agency, including, but not limited to, a charter school, may not claim state funding for the independent study of a pupil, whether characterized as home study or otherwise, if the agency has provided any funds or other thing of value to the pupil or his or her parent or guardian that the agency does not provide to pupils who attend regular classes or to their parents or guardians. A charter school may not claim state funding for the independent study of a pupil, whether characterized as home study or otherwise, if the charter school has provided any funds or other thing of value to the pupil or his or her parent or guardian that a school district could not legally provide to a similarly situated pupil of the school district, or to his or her parent or guardian.

(b) Notwithstanding paragraph (1) of subdivision (d) of Section 47605 or any other provision of law, community school and independent study average daily attendance shall be claimed by school districts, county superintendents of schools, and charter schools only for pupils who are residents of the county in which the apportionment claim is reported, or who are residents of a county immediately adjacent to the county in which the apportionment claim is reported.

(c) The Superintendent of Public Instruction shall not apportion funds for reported average daily attendance, through full-time independent study, of pupils who are enrolled in school pursuant to subdivision (b) of Section 48204.

(d) In conformity with Provisions 25 and 28 of Section 2.00 of the Budget Act of 1992, this section is applicable to average daily attendance reported for apportionment purposes beginning July 1, 1992. The provisions of this section are not subject to waiver by the State Board of Education, by the State Superintendent of Public Instruction, or under any provision of Part 26.8 (commencing with Section 47600).
§ 51747.5.  Coordination, evaluation, and supervision
(a) The independent study by each pupil or student shall be coordinated, evaluated, and, notwithstanding subdivision (a) of Section 46300, shall be under the general supervision of an employee of the school district or county office of education who possesses a valid certification document pursuant to Section 44865 or an emergency credential pursuant to Section 44300, registered as required by law.

(b) School districts and county offices of education may claim apportionment credit for independent study only to the extent of the time value of pupil or student work products, as personally judged in each instance by a certificated teacher.

§ 51748.  Identification of pupil in records as condition of apportionment eligibility
School districts and county offices of education shall not be eligible to receive apportionment for independent study attendance by any pupil who is not otherwise identified in the written records of the district or county board by grade level, program placement, and the school in which he or she is enrolled.

§ 51749.  Compilation of annual statewide profile of pupils
The Superintendent of Public Instruction, upon the next revision of the California Basic Educational Data System, or its equivalent, following the effective date of this article, shall include all data collection elements necessary to compile an annual statewide profile of pupils participating in independent study, including data on the number and percentage of pupils pursuing their coursework through independent study who successfully complete the requirements for a high school diploma.

§ 51749.3.  Promulgation of rules and regulations
The Superintendent of Public Instruction shall establish rules and regulations for the purposes of implementing this article.










� The SBE General Waiver Form and Instructions describe this prohibition in an overly-broad way, when compared to the express language in the Education Code.  The Waiver Instructions read: “Is this a waiver associated with an apportionment related audit penalty per EC Section 41344? . . . Currently, due to statute, the SBE cannot waive these types of findings.”   However, the relevant statute, EC Section 41344( c), simply reads:  “Notwithstanding any other provision of law, this section [regarding audit findings and repayment] may not be waived under any authority set forth in this code except as provided in this section or Section 41344.1.”  That section 41344.1 describes an audit appeal process for final audit findings.  However, where there is not yet an audit finding to appeal, requesting a waiver from SBE is not prohibited  


�   The SBE policy 99-05 on this issue reads in relevant part: �	“Assembly Bill 1115 (Chapter 78, Statutes of 1999) added Section 41344 to the Education Code.  This section establishes procedures for the repayment of audit exceptions by local educational agencies (LEAs) and includes a provision for multiple-year repayment plans and a process to appeal any errors of fact. ¶ The State Board of Education (SBE) finds that it would be inconsistent with Education Code  Section 41344 (the latest expression of legislative intent regarding the repayment of audit exceptions) to consider under Education Code  Section 33050 et seq. (the general waiver authority ) any request to waive retroactively any statute or regulation that is the basis of an apportionment significant audit exception.” (Emphasis added.)


…�“Accordingly, the SBE directs California Department of Education (CDE) staff to return to the submitting LEA any requests to waive retroactively any statute or regulation that is the basis of an apportionment significant audit exception by that LEA.”
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August 24, 2009

Via Express Mail and Facsimile (916-319-0117)



Judy Pinegar, Waiver Office Administrator
California Department of Education


1430 N Street, Suite 5602


Sacramento, CA  95814

Re:
Perris Union High School District -  Waiver Request for Choice 2000

Dear Ms. Pinegar:


Please find enclosed two General Waiver Requests submitted by the Perris Union High School District (“District”) on behalf of charter school Choice 2000 Online High School.


 Regarding the District’s initial waiver request, submitted before June 30, 2009, I appreciate you contacting me by phone, at which time you expressed concerns regarding: (1) The requested term of waiver (commencing July 1, 2008) because of your belief that the request is related to an apportionment-related audit penalty; and (2) the narrative used on the waiver request to qualify or limit the impact of the waived provisions. The District is resubmitting the waiver request with modifications and this explanation.


Two Versions. Please note that the District approved and is submitting two versions of the same Waiver Request:  The first (labeled “Preferred Waiver Request” number 55-6-2009) requests a term commencing July 1, 2008.  As explained below, we believe such is a proper and legal term for a Waiver Request of this kind.  However, because you expressed concern over this term, and stated that you believe you may be required to return to the District any waiver request with such a term, the District is also submitting a second, alternative Waiver Request (labeled “Alternative Waiver Request” number 12-8-2009) with a term commencing July 1, 2009.  The District submits this second request only for the purpose of avoiding further delay in processing, as the District would like to see these considered by the State Board of Education (“SBE”) at its November 2009 meeting.  If the Preferred Waiver Request is returned by your office and not forwarded to the SBE, the District wishes the Alternative Waiver Request to move forward, but reserves its right to pursue all available remedies to compel SBE consideration of the Preferred Waiver Request or seek resulting damages. 


Term of Waiver.  Regarding the term of the waiver, the District continues to request that the waiver be granted commencing July 1, 2008.  We recognize that the Education Code prohibits retroactive waivers relating to repayment penalties (Ed. Code § 41344(c)); however, no audit finding has been issued or certified for 2008-09 school year.  Indeed, that audit is still being conducted.  Therefore, we do not believe the District’s requested term, commencing July 1, 2008, is prohibited by State law or should cause a waiver request to be returned unprocessed.


The relevant law (referenced on the SBE waiver request form) is Education Code section 41344.  Subdivision (c) simply reads:  “Notwithstanding any other provision of law, this section [requiring repayment of audit penalties] may not be waived under any authority set forth in this code except as provided in this section or Section 41344.1.”  Education Code sections 41344 and 41344.1 provide an appeal process to the Education Audit Appeals Panel (“EAAP”) for challenging audit findings and repayment penalties.  Pursuant to Section 41344, the SBE cannot waive statutes and/or regulations retroactively in order to invalidate audit findings or penalties because there is an appeal process in place to challenge those audit findings and penalties.  However, in this case, the District’s waiver request does not seek to waive, void, or interfere with final audit findings or repayment penalties.  Rather, the District seeks a waiver for years that have not yet been audited, and therefore believes the request is proper.
  


We believe the purpose of Section 41344(c) is to prevent interference by the SBE in the audit appeal process.  However, where there is not yet a final audit report or significant audit exception, a school district should not be prohibited from seeking a waiver.  Nothing in state statutes requires this.  Therefore, we respectfully request that you process the District’s waiver request with a term commencing July 1, 2008, and forward it to the SBE for a decision on this issue, rather than return the waiver request unprocessed, as you stated you were required to do by policy.


Statute(s) and Regulation(s) to Be Waived.  You were also concerned about the conditional language included in the District’s prior waiver request, and explained that any requested qualifications or modifications to statutes should be shown via strike-outs.  You will recall that the District requested certain provisions be waived “only to the extent that those sections are interpreted as requiring all nonclassroom-based charter schools (as defined under SB 740) to comply with independent study laws, regardless of whether or not they have independent study programs.”  We included this language because, although there is no specific provision in the Education Code or Title 5 that expressly requires all nonclassroom-based charter schools to comply with independent study laws, CDE has interpreted and applied certain general provisions as such.  The conditional language was an attempt to keep the District’s request narrowly focused, while listing those general provisions relied upon by CDE.


To address your concern, the District now seeks a waiver of all independent study requirements as they apply to charter schools generally (i.e., Education Code section 47612.5(b) and 5 CCR 11963.1, and the independent study laws referenced in those two sections.)


Please let me know if you have additional concerns.  I appreciate your feedback and assistance on this very unique request, and would be happy to provide whatever else you think would be helpful to make this process run smoothly.  


 




Sincerely,



Dina Harris
of BEST BEST & KRIEGER LLP

Enclosures 


cc: 
Mr. Todd Smith, CDE Legal Counsel

Dr. Jonathan Greenberg, Superintendent

Ms. Candace Reines, Asst. Superintendent, Business


� Enclosed are copies of the two Waiver Requests.  The original requests, with original signatures, are being sent to the CDE Waiver Office by the District under separate cover.



� The SBE General Waiver Form and Instructions describe this prohibition in an overly-broad way, when compared to the express language in the Education Code.  The Waiver Instructions read: “Is this a waiver associated with an apportionment related audit penalty per EC Section 41344? . . . Currently, due to statute, the SBE cannot waive these types of findings.”   However, the relevant statute, EC Section 41344( c), simply reads:  “Notwithstanding any other provision of law, this section [regarding audit findings and repayment] may not be waived under any authority set forth in this code except as provided in this section or Section 41344.1.”  That section 41344.1 describes an audit appeal process for final audit findings.  However, where there is not yet an audit finding to appeal, requesting a waiver from SBE is not prohibited  



�   The SBE policy 99-05 on this issue reads in relevant part: �	“Assembly Bill 1115 (Chapter 78, Statutes of 1999) added Section 41344 to the Education Code.  This section establishes procedures for the repayment of audit exceptions by local educational agencies (LEAs) and includes a provision for multiple-year repayment plans and a process to appeal any errors of fact. ¶ The State Board of Education (SBE) finds that it would be inconsistent with Education Code  Section 41344 (the latest expression of legislative intent regarding the repayment of audit exceptions) to consider under Education Code  Section 33050 et seq. (the general waiver authority ) any request to waive retroactively any statute or regulation that is the basis of an apportionment significant audit exception.” (Emphasis added.)



…�“Accordingly, the SBE directs California Department of Education (CDE) staff to return to the submitting LEA any requests to waive retroactively any statute or regulation that is the basis of an apportionment significant audit exception by that LEA.”
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